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THE CAPITAL ECONOMY 


NOW OR NOVEMBER? 


\7E are being shown, in the United States, one of the most amazing 
and incongruous spectacles of the war: special interest protection . 
being given precedence over military and economic protection of Amer- 
icans of all faiths and parties. Local elections and even judicial candi- 
dates receive attention of the nation’s policy makers while the enemy 
devotes its whole, undivided time and thought to waging war; the farm 
bloc in Congress is more concerned with subsidies for their constituents 
than with whether the land shall remain free, and parasitic labor leaders 
are coddled for fear of political reprisals such as threatened by a team- 
sters’ union which uses totalitarian methods. 

The sacrifices of total war are necessarily heavy on civilians but many 
members of the Administration and Congress have failed to sense the 
growing unity that dedicates the majority of voters as well as the abler 
labor and business leaders to the common interest. Special privilege and 
reform as usual can lose not one election but all. Wage and farm price 
controls must join hands with profit restriction; consumption taxes and 
further rationing and forced savings from increased incomes are neces- 
sary if the country is to be spared devastation by inflation. The next few 
months will be crucial on both fronts as the Axis tries for a knockout and 
will do more to decide the course of elections next November than any 
amount of political maneuvering. 

Americans are not soft and will act unselfishly when aroused by a 
legitimate emergency. We are more concerned over the welfare, the train- 
ing, equipment and transport of our son or brother in the armed forces 
than in a financial handout or in the permission to keep our rubber tires 
another four months. 

With Congress in continuous session since January of 1941, a great 
many of its members seem to have lost touch with the real popular senti- 
ment. It is not similar to that of the party-line job seekers who say what 
they think will sound pleasant to their boss or prospective boss. Public 
opinion polls have shown how far behind on the Sacrifice Road are many 
so-called political representatives. In the bureaus, more naturally, there 
is a reflection of that followership which has so largely displaced the lea- 
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dership which any country desperately needs in time of emergency. Nor 
can we postpone action until November to suit anyone’s political conven- 


ience. 


There is only one job that the voters want their elected officials (and 
appointive assistants) to do for the duration, and that is to buckle down 
wholeheartedly to winning the war by military and economic coordina- 
tion. The Men of Washington must get out of the rear-guard, if we are 


Look Who’s Holding the 
Screen Door Open 


© 1942, New York Tribune Ince. 


same strategy: 





THE INFLATION BATTLEFRONT 
—tThe battle against inflation is in ser- 
ious danger of being lost. Each day new 
evidence accumulates that the inflationary 
pressures released by the war economy 
are slowly but surely breaking past the 
inadequate dikes erected to check them. 
We must act now or the slow retreat will 
become a general rout. Several months 
ago, the President proposed a_ seven- 
point anti-inflation program which is 
still far from being realized. The gen- 
eral price ceiling and instalment credit 
controls have been introduced and 
the former is_ slowly but surely 
being modified as a result of the pres- 











not to lose the war. They were 
elected to give leadership in the 
nation’s defense just as are the 
field officers and may expect to be 
judged by performance not by 
promise. Long used to treating 
symptoms, we are finally learning 
the need of preventives. 

If we need more taxes now— 
as we do—then this is the time to 
impose and collect them. If we 
need—as we do—firm limits on 
prices of goods, now is the time 
to stop subsidizing special groups 
of farmers and laborers. If we 
need—as we do—an effective dele- 
gation of power to “know-how” 
experts instead of to political or 
labor organizers, today is the time: 
to make it so that the A.E.F. will 
have the best weapons our country 
can give them. If we need—as we 


so desperately do—great men of 
courage and little conceit who will 
look far beyond November, 1942, 
this is the minute for action; other- 
wise we too will feel the defeat of other Tobruks, because we followed the 
“Wait and See.” 









sures created by the failure to inaugu- 
rate the other phases of the program. 
The President’s program, as proposed, 
appeared to many persons to be inade- 
quate. But it certainly represents the 
minimum that must be done if serious 
war time inflation is to be averted. Par- 
ticularly important are the inadequate 
measures taken in connection with farm 
prices, wages, and the fiscal program. 

The disgraceful position taken by the 
House, and modified only under great 
pressure, that the government should not 
have the right to sell accumulated stocks 
of wheat at less than parity prices re- 
flects the underlying cancer which is im- 
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peding the all out offensive on the in- 
flation front. For, if in this area in the 
economy where some surpluses are avail- 
able they cannot be used to keep down 
prices and especially those of essential 
food staples which play so important a 
role in the cost of living, how effective 
can any other program be? An additional 
weakness on this front is the senate bill 
to make 100% parity loans on farm pro- 
ducts—a program which has rightfully 
been described as “subsidizing inflation.” 

The time has long since passed when 
we can afford to yield a single additional 
inch to the demands of the selfish and 
short-sighted farm bloc which has done 
so much damage by the ill-advised mea- 
sures it has caused to be adopted. But 
the farm bloc does not stand alone as 
fostering policies which directly contra- 
vene the proposed anti-inflation program. 
Along with them must be mentioned 
those labor leaders who are insisting on 
general wage increases and insisting that 
the standard of living of labor must be 
maintained during this war effort. An 
excellent illustration is found in the re- 
quest for a dollar a day increase in steel 
wages because the cost of living has risen 
by an equivalent amount since the last 
wage increase went into effect a little 
over a year ago, and the subsequent rul- 
ing by the National War Labor Board 
that the workers’ purchasing power 
should be maintained at the level pre- 
vailing on January 1, 1941. Our all out 
war effort is resulting in a steadily de- 
clining supply of consumers goods. The 
pie is getting smaller. If any group 
is successful in obtaining as large 
an amount of the pie as before, the 
curtailment of supplies must necessarily 
fall more heavily upon other groups not 
so well situated. Outstanding among 
these other groups are all those who live 
on incomes from estates and trusts, white 
collar workers, many non-defense work- 
ers and all others whose incomes have 
not been changed significantly as the 
result of our war effort. 

The panel of the National War Labor 
Board, which found that the dollar in- 
crease in wages could be paid because 
only six cents of each dollar would act- 
ually be paid by the company, the balance 
representing excess profit taxes which 
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they would not have to pay, has exhibited 
a fundamental lack of comprehension as 
to the basic problems involved. The very 
fact that most of the wage increase 
would represent a diversion of funds 
which otherwise would be paid to the 
Treasury and hence means an increase 
in excess purchasing power is the very 
reason why this wage increase should 
not have been granted. Now that a com- 
promise increase of 44 cents a day has 
been granted, it will probably be follow- 
ed by similar increases for other steel 
companies and durable goods industries. 
The President has declared himself 
in favor of wage stabilization. If 
he is serious in this position, then 
he should insist that the National 
War Labor Board by its action effectuate 
this policy or he should replace it by a 
Board which will do so. There is no 
longer time for half-way measures or 
compromises in that sector of the infla- 
tion front. 

The third horseman of inflation is the 
tax program. The proposals of the House 
Ways and Means Committee fall short 
of the amounts requested by the Trea- 
sury which in turn were far short of the 
total diversion needed to stop inflation 
effectively. The Committee’s timidity 
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in recommending immediate deductions 
at the source is another aspect of this 
program. The primary problem is to 
curtail spending. One way to do this 
would be to increase all types of excise 
taxes and to impose a stiff general sales 
tax. Some provision could be made in 
the latter case for the purchase of several 
hundred dollars worth of goods, tax free, 
by issuing the requisite amount of 
stamps to each person. 

Past experience shows that the battle 
against inflation is usually lost in its 
early stages because of the failure to 
take necessary measures resolutely and 
without compromise. It has rightly been 
said that a serious inflation would dis- 
rupt and impair our war economy. We 
cannot afford the risks to our national 
safety which such disruption and impair- 
ment might cause. The time is no longer 
available in which weasel words and 
pious hopes can stop the flood which can 
so easily burst forth at any moment. A 
strong stand must be taken now. Farm 
prices must not be allowed to rise fur- 
ther except where necessary to obtain 
supplies not otherwise obtainable. Sup- 
plies of farm products must be made 
available to keep prices down. Wages 
must be stabilized at once and no breach- 
es allowed in this policy. Taxes must be 
increased to limit the inflationary pres- 
sure which would otherwise engulf the 
entire program. A system of forced sav- 
ings must be adopted. 

We can no longer fight the battle of 
inflation with mirrors. 


CORPORATE MURDER BY TAXA- 
TION—Acute danger exists that the 
golden goose of American industry, 
now supplying the most precious of pro- 
duction eggs, may become a post-war 
dead duck under the confiscatory pro- 
visions of the tax bill as introduced in 
Congress, informed observers predicted 
soon after the bill was made public. 


An excess profits tax of 87.5%, with- 
out provision for a post-war rebate, 
imperils the security of practically 
every industry that must set up ade- 
quate reserves for conversion of their 
plants after the war. The Canadian ex- 
cess profits tax proposed by the Hon. 


TRUSTS and ESTATES—July 1942 


J. L. Ilsley, Canada’s Finance Minister, 
is 100%, carrying a 20% return after 
the war. The net cost therefore is 
744% less than the American excess 
profits tax. 


“Profits which arise directly and sole- 
ly out of war orders legitimately should 
return to the Government,” a leading 
economist and financial counsel told 
Trusts & Estates. “But the Government 
is strangling part of its own war effort 
when it imposes this crushing burden on 
industry. Lack of adequate reserves, 
brought on us by this tax, creates two 
extremely dangerous threats; they in- 
crease the over-worked management’s 
concern for the future of his company, 
thus slowing down his present output, 
and they make it nearly impossible for 
industry to use its own resources to con- 
vert to peace-time production, which 
would provide the thousands of jobs 
that we must fill when the boys come 
marching home.” 


We cannot deny or evade the serious- 
ness of this dual threat. While it is 
admittedly difficult to decide what con- 
stitutes an excess profit, we must assume 
in part that industry will not wreck it- 
self by profiteering. Patriotism is a 
strong motive against financial chisel- 
ing, but sheer self-interest is stronger. 
Few companies could survive the Gov- 
ernmental and public crack-down that 
would swiftly follow any considered 
effort to beat a fair excess profits tax. 


How does government know what ade- 
quate reserves should be? Who is the 
authority, in computing normal and ex- 
cess profits, on the proper percentage of 
plant and equipment depreciation to be 
charged? Accounting is not a precise 
art; like management, it must assume 
certain stable factors. It must predict 
when a given piece of machinery, or a 
factory in a certain area, will have 
reached the end of its usefulness. To 
do this without anxiety, to plan for post- 
war conversion and its attendant high 
costs, we must set up adequate reserves. 
Contingencies are the very breath of 
war; reserves are the _ rehabilitating 
hands of peace. 


To cite a purely imaginary example, 
let us assume that after the war the 
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steel industry will have to make fewer 
changes, spend less money for conver- 
sion, than will the automobile industry. 
If adequate reserves are not permitted 
for the auto industry, we have two al- 
ternatives; to let the industry go bank- 
rupt, or to have the Government sub- 
sidize it. Public savings now, and for 
many years to come, are likely to remain 
invested in war bonds and other govern- 
ment obligations. It is not probable 
that they can be thrown on the market 
in exchange for industrial stocks in the 
volume required without serious effects 
on the Treasury. 


The only practicable answer is to per- 
mit corporations to build sensible re- 
serves from their earnings today so that 
they may finance their own conversion to 
peace tomorrow. 


There is no argument that, on the 
whole, durable goods industries will take 
a more severe beating after the war than 
will consumer goods manufacturers. Ma- 
chine tool and lathe makers, for example, 
who have thrown all their skill and re- 
sources into helping us win the war may 
find that the market is glutted with 
lathes and machine tools, ingeniously 
made for the products of war, that can 
be reconverted by their own adaptabil- 
ity into peace-time producers. Until re- 
placement sets in, these manufacturers 
face hard times. Surely they should be 
permitted reserves to tide them over the 
valleys; valleys which were created and 
made deeper by their own all-out war 
effort. 


The wise conservation of capital has 
always provided machines and_ jobs, 
which in turn provide the only real 
wealth of this nation. It is imperative 
that we permit industry to conserve 
some small part of its gains so that it 
may “feed upon itself” in times of strain, 
as the conversion years are sure to be. 


Unless the tax burden is made equit- 
able so that management can plan for 
tomorrow while freely producing for to- 
day our entire national economy will be 


in grave peril. Certainly it is wiser to 
seek other tax sources, if necessary, than 
to cripple industry under the mistaken 
guise that we can get more gold by kill- 
ing the goose. 
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COLLECT TAX AT SOURCE NOW 
—The House Ways and Means Commit- 
tee has wisely adopted the Treasury’s 
recommendation to collect part of the 
projected heavy income taxes at the 
source. But such collections are not to 
begin until next January. The proposal 
is to limit the deduction to 5%, all ap- 
plicable to 1943 income taxes. This 
proposal is inadequate. Such deduc- 
tions should begin immediately upon the 
passage of the tax bill or at the latest 
October 1st (if the bill is enacted by 
that time). Collection started then 
would ease the burden to be borne by 
taxpayers next March, to some extent. 
Moreover, it would make people more con- 
scious of the need to curtail spending so 
much earlier and at about the time that 
the pressure of goods shortages will be- 
come more acute. Every day’s delay in- 
creases the possibility that the inflation- . 
ary pressure will break through the in- 
adequate restraints thus far set up. 
This part of the anti-inflation program, 
therefore, cannot be started too soon. 


FORCED SAVINGS—Forced Savings 
instituted in Great Britain as deferred 
spending is to be introduced in Canada 
as a “minimum savings requirement.” 
Only a few months ago the Minister of 
Finance declared it would not be neces- 
sary. Under the proposed new budget, 
tax levies are increased substantially but 
part of the increase is designated as sav- 
ings. The size of the post war refund 
is determined as follows: For a married 
man the maximum refund is either 10% 
of his income or $1000 whichever is 
lower, plus 1% of his income or $100 for 
each dependent. For single persons the 
maximum refund is 8% of the income or 
$800 which is lower. Thus a married 
man with 2 children and an income of 
$5000 is to pay a tax of $1062, of which 
the minimum savings requirement is 
$600 (10% of $5000 plus 1% for each 
child). To prevent undue pressure upon 
those already saving in other ways, ad- 
justments may be made for premiums 
paid on life insurance, payments on mort- 
gages and payments into pension or re- 
tirement funds. However, such adjust- 
ments are limited to contracts entered 
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into before June 23, 1942. Thus, no 
credit is allowed for life insurance taken 
out after that date. 


That the adjustments may be sub- 
stantial nevertheless is indicated by the 
estimate that the net yield will be about 
$125 million as compared with a gross 
yield of $250 million before such adjust- 
ments. Forced savings have also been 
extended to corporate income which is 
to be subject to 100% Excess Profits Tax 
of which approximately 20% is to be 
repayabie after the war. 















Under the Canadian plan, the post war 
credits are greater than those permitted 
in Great Britain. The tax and post war 
credit for a single person and married 
couple with no children and an income 
of $2000 are: 








England 








Total Post War Refund 
Levy Am’t % of 
Levy 
Single $624 $107 17 





Married 504 127 25 








Canada 
Total Post War Refund 








Levy Am’t % of 

Levy 
Single $601 $160 27 
Married 431 200 46 







Canadian taxes are somewhat lower 
than in Great Britain but the post war 
credit is greater. Thus only 25% of the 
British married couples’ taxes are to be 
refunded as compared with 46% for the 
Canadians. Such differences prevail at 
other income levels as well. Moreover, 
the maximum deduction in Great Britain 
is less than in Canada. For the former 
it is $260 and applies to all married 
couples with incomes of about $2300 and 
higher while Canada permits a maxi- 
mum refund of $1000 for those with in- 
comes of $10,000 or above plus an addi- 
tional refund for children. However, 
the British do not permit the liberal ad- 
justments for voluntary savings which 
are allowed in Canada. 
















The Canadian experiment will be close- 
ly watched on this side of the border 
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where the need for a forced savings plan 
is growing daily. After allowing for the 
new tax measure, the federal deficit is 
expected to be about $50 billion of which 
it is hoped that $12 billion will be cov- 
ered directly by voluntary savings of in- 
dividuals through the sales of war bonds 
and stamps. Institutional investors, 
corporations and government trust funds 
may provide an additional $12 or $13 
billion thus leaving $25 billion to be 
raised in other ways. This will be main- 
ly through the sale of securities to com- 
mercial banks unless some type of forced 
savings is instituted. However, the in- 
troduction of such a plan would involve 
complications, because of the magnitude 
of voluntary savings at the present time. 
Great care would have to be taken to 
insure that the forced savings were not 
offset by substantial reductions in volun- 
tary savings . To the extent that such 
forced savings were instituted for those 
making less than $5,000 annually, a sub- 
stantial increase in the total amount of 
savings could be effected. 





RENT CONTROL AND INVEST- 
MENTS—Due to the threat of bomb- 
ing raids, a geographical decentraliza- 
tion of industry is desirable, leading to 
the formation of new industrial areas. 
These factors—plus the draft and con- 
sequent doubling up of many remaining 
families—have produced a shifting of 
population to war industry’ areas 
throughout the country and with the 
cessation of private building, this situa- 
tion has resulted in sharp rent increases 
in certain locations and greater vacan- 
cies in others. 

Various legislative steps taken to cope 
with this condition have led to rent con- 
trol provisions of the Emergency Price 
Control Act of 1942 which empower the 
Price Administrator to freeze rents in 
areas where rents are unjustifiably in- 
creased and where landlords and _ local 
authorities have failed to stabilize rents 
in accordance with recommendations 
made by the Administrator. 

This legislation will not have much 
adverse effect upon institutional holdings 
of mortgages and real estate in “non- 
defense” areas, unless there is evidence 
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of abnormal rent increases brought about 
by the forces of supply and demand. 
However, such tendencies toward higher 
rents would indicate that there are very 
few vacancies in dwelling units, and 
hence landlords do not have to contend 
with dollar loss through unused space. 
Where mortgagors have been able to 
carry their properties—pay interest, 
taxes, and amortization—prior to the 
war emergency with some percentage of 
vacancy, they will certainly be able to 
do so with virtual 100% occupancy, even 
if rents are fixed at levels which pre- 
vailed before the housing shortage be- 
came apparent. 

The regulations set forth several ex- 
ceptions permitting rent increases which 
are designed to prevent inequality. 
Among these are cases where accommoda- 
tions have been bettered through major 
capital improvement and where accommo- 
dations have been changed from an un- 
furnished to a furnished condition. In 
fixing rent ceilings, the Administrator is 
also given power to change such ceilings 
if the general level of operating expense 
and taxes increases substantially after 
rents have been fixed. 

From the standpoint of bank-owned 
real estate, income from property in 
some areas may be retarded through 
rent control regulations. However, look- 
ing at the problem from a broad point 
of view, it is not conceivable that fiduc- 
iary institutions should or would be con- 
cerned about the loss of income which 
rent control regulations have been de- 
signed to prevent. Their prevailing in- 
terest in an anti-inflation program pre- 
cludes any attitude but one of complete 
cooperation in such measures. 

Regulations have been put into effect 
in only comparatively few areas so far. 
In many areas that have not benefited 
from the war industry effort, the trend 
of rents has been downward with in- 
creasing vacancies due to the migration 
of workers to industrial areas. These 
are the areas in which the investing in- 
stitutions have their problems. 


Irving A. J. Lawres, formerly confiden- 
tial assistant to New York State Superin- 
tendent of Banks William R. White, has 
been elected assistant vice president of the 
Manhattan Savings Institution. 


Insurance Extension Under 
Civil Relief Act 


The Senate should study seriously the 
amendment to the Soldiers and Sailors 
Civil Relief Act which would increase 
the Government’s guarantee of insurance 
premium payments due from service 
men from the present $5,000 total face 
value of insurance to $10,000. In the 
opinion of the New York Superintendent 
of Insurance Louis H. Pink, the present 
law guaranteeing the premiums on $5,000 
of insurance is sufficient, inasmuch as 
the federal government itself insures 
each man for $10,000 under its own plan. 


“Insofar as possible,” Mr. Pink said, 
“T favor a pay-as-you-go basis. For that 
reason I should like to see the present 
grace period of one-year retained, in- 
stead of substituting the three-year pe- 
riod which the House proposes. I believe 
that a majority of the service men, when 
discharged, will be able to make some 
payments on their insurance policies 
within a year. Their insurance policies, 
besides providing protection, represent 
an important part of their savings, and 
I am sure they will protect their invest- 
ment. 


“If we extend the grace period to three 
years, the tendency will be to put off the 
payment of premiums, and first earnings 
may go to purchase of consumer goods, 
rather than into capital, such as insur- 
ance premiums may be said to repre- 
sent.” 

Insurance companies capital, derived 
from such premiums, may be a prime 
source for the new money needed to con- 
vert our war-time economy into peace- 
time production. Naturally the use of 
such capital in conversion is restricted 
by law in some cases and by prudence 
in all, but pools of capital will be Amer- 
ica’s No. 1 need in the post-war world. 
Mr. Pink’s proposals will tend to add to 
that pool. 


Cleveland—BRIG. GENERAL LEONARD 
P. AYRES, Chief of the Service of Statis- 
tics in the War Department, having reached 
retirement age, returned to his duties as 
vice president of the Cleveland Trust Com- 
pany, from which he had been on leave of 
absence since October, 1940. 
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Guaranty Trust Company of New York 


140 Broadway 
Fifth Ave. at 44th St. Madison Ave. at 60th St. 


London: 11 Birchin Lane, E. C. 3; Bush House, W. C. 2 


} 
Condensed Statement of Condition, June 30, 1942 
RESOURCES 
Cash on Hand, in Federal Reserve Bank, and 
ee en $ 670,721,571.76 
Wi We IIIS TIN sic osc eccsticccsocennescnasesnnateocesones 1,306,319,482.86 
I gas cna harnaentnbiinbacciendceasiyasatsceacaaas 44,874,308.19 
Stock of the Federal Reserve Bank .................-......------------------------ 7,800,000.00 
Other Securities and Obligations ................-.........-----.------------------ 22,793,959.54 
cn annnnwnaneneuieesacscadaccsinsasiexesiocs 511,072,404.96 
Credits Granted on Acceptances ..............-..--.----22-02-.------------002--20+- 4,222,417.87 
Accrued Interest and Accounts Receivable ....................-...--..-------- 6,210,909.68 
Real Estate Bonds and Mortgages ...................-..--..--------------------+- 1,790,729.94 
2,575,805,784.80 
I 2 a Da a et 10,767,212.19 
i a a ek ae ek 1,139,321.92 
Tete Meewaece .....................-............................... SERRRT 7 eee 
LIABILITIES 
NN EN Ne OLIN OE CE AME Te $2,269,969,921.12 
Treasurer’s Checks Outstanding -.................. 19,254,841.76 
$2,289,224.762.88 
i $7,784,749.62 
Less: Own Acceptances Held for Investment 3,562,331.75 
4,222,417.87 
Liability as Endorser on Acceptances and 
EEE TENE ARES See ce ae ee 92,957.00 
ELT 152,550.00 
Me rr ee Na TG anna nnn asccenceecnsnnnnnsncnnccescece cs 2,700,000.00 
Items in Transit with Foreign Branches and Net 
Difference in Balances Between Various Offices 
Due to Different Statement Dates of Some 
cine 766,580.23 
Miscellaneous Accounts Payable, Accrued Taxes, ete. ................ 11,082,194.41 
2,308,241,462.39 
EE eee ee eee $ 90,000,000.00 
|) Ce eReR 170,000,000.00 
Undivided Profits _.................-.0-cc0--ceee-c-0----- 19,470,856.52 
Be NE CID caivesciitaniciccctscmnnbnnccinninnes 279,470,856.52 
RR re oe ee 


$2,587,712,318.91 


Securities carried at $145,798,253.56 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public monies as required by law, and for other purposes. 


This Statement includes the resources and liabilities of the English and French 
Branches as of June 26, 1942, and Belgian Branch as of October 31, 1941. 


Member Federal Deposit Insurance Corporation 
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Free Enterprise or State Planning? 
Unnecessary Obstacles to Post-War Prosperity 


WILLIAM W. CUMBERLAND 
Wellington & Co., New York 


N any real sense, the United States is 

not at present enjoying prosperity,* 
in spite of its 100 billion dollar income. 
Our young men are in the army instead 
of in college or serving apprenticeships 
for useful occupations; our scale of liv- 
ing has fallen materially; our produc- 
tive plant and national resources are 
being consumed at unprecedented 
rates; our middle class, the hope and 
ornament of our civilization, is in pro- 
cess of losing its position by reason of 
crushing taxes and probable inflation 
of commodity prices; our great public 


institutions — endowed universities, 
scientific institutions and charitable or- 
ganizations — are already curtailing 


their activities, caught as they are be- 
tween nominal returns on investments, 
rising costs and foreshadowed stoppage 
of the flow of bequests. 

Since the task of regaining an eco- 
nomic position which has been impaired 
is far simpler than of raising a level 
which is already high, fundamental con- 
ditions will be in favor of post-war eco- 
nomic recovery, not of collapse, as so 
frequently is suggested. 

Various obstacles exist, however, to 
smooth transition. In the same man- 
ner that conversion of American indus- 
try to the fabrication of war materials 
has involved certain expense, waste and 
unemployment, it may be taken for 





Excerpted from address before !nstitute of Pub- 
lic Affairs, U. of Virginia, July 10th. 

*A workable definition for prosperity 
would be that state of affairs in which 
able-bodied citizens who wish to engage 
in useful work are able to find jobs 
which compensate them in accordance 
with their economic contribution, and are 
provided with raw materials, equipment 
and technological leadership which make 
their efforts efficient in supplying their 
needs, not war’s needs. 


granted that similar phenomena will ac- 
company reconversion. 


Without question the United States 
will have excessive capacity at the end 
of the war in certain industries, the 
most important of which are probably 
shipbuilding, airplane manufacturing 
and light metals. 


Many plants are now working three 
shifts a day and a seven-day week. Such 
around-the-clock operations are possible 
only because price is not the major fac- 
tor in procurement of war materials. 
When peace returns it is not impossible 
that resumption of one-shift operations, 
together with disemployment of women 
and young persons, will be sufficient to 
absorb into industry the men released 
from the armed services. 


Effect of Government Ownership 


Government will emerge at the close 
of the war as owner of several billion 
dollars worth of factories, electric gen- 
erating and distributing systems, hous- 
ing projects, shipyards and other mis- 
cellaneous productive property which 
may be indifferently suited for turning 
out peace goods. Since government is 
a preferred employer, due to less rigid 
discipline than is characteristic of pri- 
vate industry, as well as to various 
specific privileges for employees, we 
may reasonably expect a concerted ef- 
fort on the part of employees in govern- 
ment plants to prevent these enterprises 
from being transferred to private indus- 
try. 

Success for this effort would not be 
serious if government plants were 
forced to stand on their own feet and 
sell their goods and services in compe- 
tion with private enterprises—not for- 
getting the taxes charged to private 
business undertakings. No business 
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man would fear such competition. How- 
ever, government officials characteris- 
tically take the position that competi- 
tion is excellent in the case of private 
business but undesirable for govern- 
ment-owned concerns. 


So far as private business is con- 
cerned, the war is having a two-fold in- 
fluence. Hardly a product has failed 
to benefit, as regards efficiency of pro- 
duction, from war stimulation. Second, 
our industrial machinery and national 
resources have never been taxed so 
severely. Part of our manufacturing 
equipment will be of the latest design 
and highest quality, but a much greater 
part will be below par as the result of 
the wear and tear of war. 

We must not make the mistake which 
Great Britain in particular made at the 
close of the First World War, namely, 
to send capital abroad for the rehabili- 
tation of plant and machinery in war- 
devastated countries, with the result that 
British industry was not modernized 
and found itself at a competitive dis- 
advantage. To a great extent this ex- 
plained Great Britain’s failure to par- 
ticipate in the prosperity of the twen- 
ties. 

Chemicals and plastics, light metals 
and air transportation, internal com- 
bustion engines and ferro-alloys offer 
much promise for the future. Realiza- 
tion of the possibilities in these and 
other fields is the question of major 
importance. 

In spite of the shortages in many im- 
portant categories of merchandise, ag- 
gregate inventories in the hands of 
American manufacturers are by far the 
highest on record. On May 31, 1942, 
they are estimated at 172.8, using 1935- 
39 as 100. 

In addition, concealed inventories in 
the United States are known to be enor- 
mous. Almost every one has made some 
sort of provision against prospective 
shortage, in the form of spare tires, an 
extra suit or pair of shoes or an extra 
packet of razor blades. 


Importance of Corporations 


Prosperity depends upon strong cor- 
porations; jobs depend upon strong cor- 
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porations; the competitive position of the 
United States vis-a-vis foreign countries 
depends upon strong corporations. Both 
legally and morally corporate managers 
have the obligation to keep their insti- 
tutions solvent. Otherwise our entire 
economic system collapses, with incal- 
culable loss. Building up reserves does 
not represent corporate rapacity, but 
constitutes the best safeguard for war 
and post-war national strength. 


The American population is rapidly 
working out of debt. For example, in- 
stalment credit reached a peak of some 
ten billion dollars during 1941, but is 
declining by two billion dollars or more 
per year. Outstanding indebtedness on 
residential property, on farms and on 
some types of business is being syste- 
matically liquidated. Loans against life 
insurance policies are the lowest in a 
decade and are still declining. 


Conflict of Viewpoint 


At this point arises one of the most 
fundamental differences between those 
who look upon the economic system as 
an organism and those who appear to 
look upon it as a mechanism. 


Followers of the mechanistic school 
apparently confuse purchasing power 
with money and also confuse the origin 
of purchasing power, so far as it apper- 
tains to money, with action of the state, 
such as the printing of money or expen- 
ditures by the state. They imply that 
the state can and should activate the 
economy and that this can be accom- 
plished by virtually unlimited public 
spending, which usually takes the form 
of equivalent deficits. They look at 
money, credit and government spend- 
ing in quantitative terms, and refuse to 
consider the effects of their program 
upon national credit, the integrity of 
currency and the willingness of indi- 
viduals to accumulate capital and take 
investment risks. They do not ask 
whether citizens would put their own 
money into the proposed objects of pub- 
lic spending. They do not realize—or 
do they?—that public expenditures in 
which citizens would not voluntarily 
commit their own savings are in reality 
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forced loans and that coercion of this 
sort is fascism. 


We are being warned that taxes will 
remain high, partly with the objective 
of financing government forays into the 
economic field and partly with that of 
redistributing wealth and income. Al- 
ready the slogan of “‘economic equali- 
tarianism” has been sounded, which is 
the American equivalent of communism. 
Whether such taxes would have an ad- 
verse effect upon capital creation or 
investment, whether they would consti- 
tute a handicap to employment, and 
whether more favorable taxes in other 
countries would lead to an exodus of 
capital and managerial ability from the 
United States are questions which have 
received little or no attention. 


Fallacy of Post-War Plans 


Most discussions of post-war rehabili- 
tation appeal more to the heart than to 
the head. Insofar as other countries 
can produce goods and services desired 
by our own population, there is mutual 
advantage in exporting American mer- 
chandise, and we are also justified in 
supplying capital which may be neces- 
sary to bring about foreign production. 
But this is trade, not charity. Better 
evidence will be necessary than that 
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which has yet been produced to demon- 
strate that the United States can im- 
prove its post-war position by giving 
away the output of its farms, mines and 
factories. 


A common proposal is that federal 
expenditures for public works should 
aggregate 10 billion dollars per annum 
in the post-war period. Curiously 
enough, advocates of pump-priming are 
frequently the same persons who 
reached the conclusion that the Ameri- 
can economy was mature in the thir- 
ties, that no scope for private invest- 
ment existed and that, accordingly, 
government spending was necessary if 
our population was to be employed. 
These persons are now in the front 
ranks of those who berate business for 
its lack of foresight in not construct- 
ing additional steel capacity, opening 
new copper mines, building greater fac- 
tories for the production of light metals 
and creating more machine tools. 

Most of these “planners” have ample 
time to write about pump-priming since 
they are not in demand as executives of 
productive enterprises. Before espous- 
ing their proposals, each individual 
should ask himself whether he would 
be willing to employ his own funds in 
the enterprises proposed. 
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Another cardinal point of the “plan- 
ners” is that productive capacity at the 
close of the war will be at such a level 
that new construction will virtually 
come to a standstill. But much of the 
existing productive capacity will not be 
usable for civilian requirements. New 
products and improved techniques for 
producing existing products will re- 
quire additional plants, as well as re- 
arrangement and retooling of existing 
plants. Here are potential outlets for 
huge amounts of private capital. 


Every student of finance is aware 
that the majority of American enter- 
prises can be purchased today at prices 
substantially lower than the costs of 
duplicating merely the physical assets 
of these enterprises. Organization, 
“know-how” and trade connections, 
which have been developed at enormous 
cost and over the course of many years, 
can be obtained for less than nothing. 
Many prominent American companies 
can be bought for less than their net 
working capital, and in such cases all 
of the physical and managerial assets 
are offered free to the purchaser, or else 
he is even paid to accept them as a gift. 

Under conditions such as these there 
is no incentive whatever for initiating 
new enterprises and building new 
plants. Yet without a free flow of in- 
vestment capital we shall not benefit 
from the potentially favorable economic 
conditions which will exist at the end of 
the war, and we shall not have jobs for 
our returning soldiers and _ sailors. 
Hence it is of outstanding importance 
to determine why American enterprises 
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are now selling far below replacement 
costs or even below net working capi- 
tal. No long search is required for the 
reasons. They are taxes and govern- 
ment interference with management. 
Unless we are to remove these deter- 
rents to enterprise at the close of the 
war, we should resign ourselves to a 
period of profound and prolonged de- 
pression and to the economic and poli- 
tical systems which characterize Ger- 
many and Russia. There will be no 
prosperity and there will be no freedom. 





Some Common Bonds 


As investments have succeeded loans as 
the most important part of banking port- 
folios—and will be increased about $22 bil- 
lion more in the next year—bankers are in 
better position to resume their historic role 
as financial and family advisers, in the opin- 
ion of Herbert Vogelsang, president of 
Niagara National Bank of Buffalo. Studies 
and discussion at the Graduate School and 
association conferences, customer and busi- 
ness experiences of the past dozen years, 
have fitted them to tell the customers not 
how to double their money but how to hold 
fast to what they have, Mr. Vogelsang 
stated in addressing the American Insti- 
tute of Banking convention last month. 
“All but a few die-hard bankers admit 
they’ve been financial snobs, and banks are 
being revolutionized from citadels for the 
wealthy to sympathetic institutions for the 
average.” 

Citing the solicitation of the “nickel-and- 
dime” business also by the Government (as 
by war stamps) he pointed to the post-war 
responsibility which banks will find when 
these public purchases generally cease, and 
as the fortunes of the two are more inti- 
mately interwoven. The bankers’ job will 
be to cooperate also with labor, agriculture 
and business in seeking cooperative compro- 
mises, and to “use incentives to stimu- 
late private enterprises into channels bene- 
ficial to the good of all.” 


0 
Hawaii Gets Own Currency 


In order to foil any attempt by the enemy 
to syphon out American dollars, the Treas- 
ury Department has called in all ordinary 
United States currency in Hawaii in ex- 
change for a special series to be used only 
there. A second reason is avoid capture 
of good money in the event of invasion. 
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Highlights of news and discussion on current economic 
topics from leading publications, addresses and reports. 


Post-War Planning 


VICTOR M. CUTTER 
Chairman, National Resources Planning Board, Region One 





HE American public is still unaware of 

the need for a post-war plan. When the 
war ends, over fifty billions of war expen- 
diture must be diverted back to normal eco- 
nomic channels, thirty million war workers 
must be brought back again to tasks of 
peace; our great industries must be reor- 
ganized and reconverted to build our eco- 
nomic future; vast dislocations of men, 
materials and capital must be re-oriented. 
Clearly, it is folly to assume that we can- 
not win the war if at the same time we take 
thought for the future. 

The Federal Government has set up the 
National Resources Planning Board, and 
each department of the Federal Govern- 
ment, the Army Engineers, Agriculture, In- 
terior, Commerce, and all the others have 
a planning division. Forty of our states 
have planning boards and there are many 
local planning organizations. Our national 
resources have been surveyed and general 
plans have been made for proper use of our 
land, water, mineral and other resources. 
Study and plans have covered transporta- 
tion, recreation, elimination of slums, hous- 
ing, and in fact all important local, state 
and national economic activities. 

There is nothing to prevent our proceed- 
ing ‘now to reduce these general plans to 
specific plans and have at hand, when the 
war ends, a definite picture of what needs 
to be done to prevent unemployment and 
economic disaster. 

Government feels that when peace comes 
Government or Business, or both, must con- 
tinue to spend at a sufficient rate and must 
have detailed plans and specifications ready 
to absorb promptly the thirty millions re- 
leased from war work. A bureau has been 
set up to draw up public work programs for 
towns, cities, states and for the nation. 
Lists, arranged in order of importance, are 


Before the New Hampshire Bank Management 
Conference, Hanover, N. H., June 5, 1942. 


being made, covering public works projects 
needed over a period of six years. At the 
same time, all units of government are be- 
ing asked to make well-rounded programs 
which will include estimates of expense, tax 
rates, and, in short, to budget for six years, 
basing these budgets on physical plans and 
estimates for each locality. 


Six-Point Program 


In order to make the plan effective it 
must be financed. The National Resources 
Planning Board, on January 28, 1942, re- 
leased a plan approved by Dr. Alvin H. 
Hansen of Harvard University which sug- 
gests the following post-war policies: 


(1) Retention of progressive (graduated) 
tax structure and broadened tax base, with 
major emphasis on the individual income 
tax and less reliance on the corporate tax. 

(2) Sharp reduction in defense consump- 
tion taxes. 


(3) Adequate plans by private enterprise 
for private-investment projects in manu- 
facturing plant and equipment, in railroads, 
public utilities, and housing. 

(4) Adequate program of public-improve- 
ment projects including a Nation-wide de- 
velopment of national resources, express 
highways, urban redevelopment (involving 
terminal facilities and reorganization of ur- 
ban transportation), and a _ reorganized 
public housing program (including the set- 
ting up of a Housing Research Laboratory 
designed to reduce construction costs and 
thus enlarge the scope of private housing 
construction). 


(5) Expansion of public-welfare expendi- 
tures—Federal aid to education, public 
health, old-age pensions, and family allow- 
ances. This involves partly an expanded 
program, and partly a means of reducing 
State and local property and consumption 
taxes, thereby stimulating private consump- 
tion expenditures. 
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(6) International collaboration to pursue 
internal policies designed to promote active 
employment; to explore developmental pro- 
jects in backward countries; and to imple- 
ment ways and means to open outlets for 
foreign investment, promote world trade 
and the effective world-wide use of produc- 
tive resources. 


Role of Bankers and Industrialists 


To many Americans economic planning 
denotes totalitarianism. They visualize an 
economic framework under which indivi- 
duals and corporations follow the dictation 
of an economic bureaucracy. This fear is 
groundless because in view of the complex- 
ity of our modern economic set-up, the total- 
itarian system would fail since it makes 
use of only a few officials and, therefore, 
automatically limits its own efficiency. 


Economic expansion requires a large re- 
serve of worthwhile projects in which funds 
can be invested. Not only government but 
private projects. Industrial research, prep- 
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aration of sales plans, accumulation of sur- 
pluses or reserve by industry will be neces- 
sary if the plans herein outlined are to be 
effectuated. 


To successfully carry out Government 
plans outlined, industry must develop ade- 
quate plans for converting war plants into 
peacetime production. It must capitalize 
on continuous research, using new materials, 
processes and products developed during the 
war. Industry must cooperate with labor, 
the bankers and the Government in creat- 
ing conditions favorable to post-war invest- 
ment. 


Banks, insurance companies, Federal, 
state and local governments must have pre- 
pared a sound and balanced fiscal program 
for expanding necessary residential, indus- 
trial and public works construction. Isola- 
tion, economic or otherwise, is now impos- 
sible. Therefore, encouraged by the Fed- 
eral Government, our bankers and indus- 
trialists must formulate a long-term pro- 
gram of world investment, particularly in 
the undeveloped foreign countries. 





Post-War Construction 


THOMAS S. HOLDEN 
President, F. W. Dodge Corporation 





HE end of war will see this country in 
possession of incomparably the great- 
est productive plant ever created in history. 
Many of our largest industrial corpora- 
tions, even while devoting 100 per cent of 
productive capacity to implements of war, 
are developing new peace-time products in 
their research laboratories and are survey- 
ing potential peace-time markets. 
Most of our newly created facilities will 
have to be utilized in the post-war period, 
if one hundred billion dollars of national 
income and reasonably full employment are 
to be maintained. The amount of industrial 
plant capacity that will be actually scrapped 
may turn out to be surprisingly small. 
Some of our new facilities will be needed 
for continued production of war materials 
on the appropriate peace-time scale. Such 


From address at annual convention of the Na- 
tional Association of Mutual Savings Banks, New 
York, May 1942. 


new and expanded industries as synthetic 
rubber, aviation and house-prefabrication 
will be readily converted to peace-time uses. 


In spite of taxes, there will be purchasing 
power, since the great mass of our people 
is now being forced to save or to invest in 
defense bonds that portion of its earnings 
which can not at this time purchase non- 
existent goods. A severe price-deflation de- 
pression like that of 1920 and 1921 might 
be disastrous, economically and politically. 
Controlling the post-war boom may quite 
possibly prove to be a real problem. 


Greatest Building Program Possible 


Post-war planning studies of govern- 
mental and private agencies alike assign a 
major role to construction in our post-war 
economy. There will be a large accumu- 
lated demand for houses and commercial 
buildings and public improvements caused 
by current postponements. There will be 


— 
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new needs incidental to the expansion of 
our economic activities, and social progress. 
The evolving demand for better buildings 
for family living, better facilities for a 
motorized and air-minded generation, for 
recreation, education, health and civilized 
community life will challenge the ingenuity 
and creative ability of our architects and 
engineers and will require the investment 
of the people’s savings on an unprecedented 
scale. The General Electric Company vis- 
ualizes a possible total expenditure for con- 
struction of all kinds, plus plant equipment, 
for the year 1946, assumed as a typical post- 
war year, of 23 billion dollars (based on 
assumed annual income of 110 billions of 
dollars). 


Public and Private Finance 


Not all this anticipated construction will 
be privately financed, but the more im- 
portant government economists who are to- 
day studying post-war problems are think- 
ing in terms of maximum stimulation of 
private enterprise. While I favor strongly, 
in principle, advance planning of necessary 
public works projects to be executed in the 
future, I feel that the Federal planners 
have by-passed a very important basic re- 
quirement, namely, a comprehensive study 
of present and future tax and credit re- 
sources of state and local governments to 
determine whether they will need financial 
aid from the Federal Government to con- 
struct the varied community facilities that 
will be needed. The loan-and-grant formula 
of the emergency public works programs of 
recent years was a purely arbitrary one. 

A national tax study is one of the most 
urgent pieces of unfinished national bus- 
iness on our agenda. If private enterprise 
is to carry the maximum possible share of 
activity, future tax programs of Federal, 
state and local governments must be so 
devised that, while they will produce rev- 
enues adequate to meet debt service re- 
quirements and currently necessary public 
expenditures, they will not be so repressive 
as to eliminate business profits and stifle 
incentive. It is also highly desirable to lessen 
inequitable tax burdens on real estate, and 
preserving local initiative and local respon- 
sibility in local and regional improvement 
projects (e.g. in slum redevelopment) is 
just as important as preserving private 
enterprise in industry and trade. 


The Role of Savings Investors 


Lending institutions have a vital stake 
in the large urban redevelopment program 
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that will be undertaken and in the methods 
for financing them. Under the New York 
State Law, savings banks can not only lend 
mortgage money to private redevelopment 
corporations, but they can invest in income 
debentures or stock of such corporations, 
to the extent that they exchange present 
mortgage claims or real property presently 
owned for such securities. They may not 
make new cash equity investments, but it 
is greatly to their concern, both in terms 
of refinancing old properties on which they 
hold mortgages and in developing new out- 
lets for mortgage funds, to do everything 
possible to promote public interest in equity 
investment of that kind. 


I do not believe that savings institutions 
render full service to the public by merely 
investing in government-guaranteed obliga- 
tions. To preserve and strengthen the pri- 
vate enterprise system, it is urgently neces- 
sary that financial men and business men 
think beyond the management problems of 
their own institutions and make constructive 
contributions to the functioning of our 
whole economy. 


BUSINESS NEED NOT 
“FLY BLIND” 


Our services 
chart a safe 


course through 
problems in- 
volving reor- 
ganization, 
refinancing, 
insurance. 
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CONSULTANTS IN PROPERTY ECONOMICS 














OLLECTION at source will apply to 

three types of income: (1) Wages and 
salaries, (2) bond interest, and (3) divi- 
dends. 

1. Wages and salaries—(a) Each em- 
ployee will fill out and give to his employer 
an exemption certificate, indicating marital 
and dependency status, and, if married, 
whether the spouse is also employed. 

(b) On the basis of the exemption cer- 
tificate, the employer will classify the em- 
ployee according to the exemption to which 
he is entitled. 

(c) Each pay period the employer will 
withhold from the employee’s wage or salary 
an amount determined by applying the with- 
holding rate to the excess of the wage or 
salary over the exemption to which the em- 
ployee is entitled. 

(d) The employer will determine the ex- 
emption to which the employee is entitled 
by reference to a table to be furnished by 
the Bureau of Internal Revnue. 

(e) This table will be computed by add- 
ing an arbitrary allowance for deductions 
to the annual personal exemption and credit 
for dependents, and prorating the sum over 
the number of pay periods. 

(f) At the end of each quarter, the em- 
ployer will remit to the Bureau of Internal 
Revenue the amounts withheld during that 
quarter. 

(gz) At the end of the year the employer 
will send to the Bureau of Internal Revenue 
the exemption certificates filled out by the 
employees, entering on each the amount of 
wages paid during the year and the amount 
of tax withheld. 

(h) At the end of the year, or at the 
termination of employment, the employer 
will give the employee a duplicate of his 
exemption certificate, entering on this dupli- 
cate the amount of wages paid during the 
year and the amount of tax withheld. This 
duplicate will serve as a receipt for the 
taxes withheld. In addition, small employ- 
ers will be required to give the employee 
each pay period a receipt for the amount 
of tax withheld. 

2. Bond interest and dividends.—(a) 
Corporations and other institutions exempt 





Before the House Ways and Means Committee, 
May 20, 1942. 





Collection of Individual Income Tax at Source 
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RANDOLPH E. PAUL 
Tax Adviser to the Secretary of the Treasury 


from the individual income tax will file 
exemption certificates with the payers of 
interest or dividends certifying to their ex- 
empt status. 

(b) Individuals who expect their total 
annual income to be less than the exemp- 
tion and dependent credit to which they 
are entitled may also file exemption certifi- 
cates with the payers, certifying to that 
effect. 

(c) Payors of bond interest and divi- 
dends will withhold the tax on payments to 
all recipients who have not filed exemption 
certificates. The amount withheld will be 
computed by applying the withholding rate 
to the total amount of interest or dividends 
paid. By not withholding on payments to 
persons who have filed exemption certifi- 
cates, relief is given to persons with small 
incomes derived largely from interest and 
dividends. 

(d) All payments of dividends and in- 
terest on which the tax has been withheld 
will be accompanied by a receipt for the 
amount withheld. 

(e) At the end of each quarter, payors 
of dividends or bond interest will remit to 
the Bureau of Internal Revenue the 
amounts withheld during that quarter. 

(f) At the end of the year, the em- 
ployer will send to the Bureau of Internal 
Revenue 4 list of all payments made during 
the year, the amount of tax withheld from 
each recipient, and the exemption certifi- 
cates for recipients not subject to with- 
holding. 


Year-End Adjustment 


(a) All persons from whom any tax 
has been withheld will be required to file 
an individual income-tax return by March 
15 of the following year, along with all 
other persons required to file returns. 

(b) The tax liability will be computed 
as at present. 

‘c) The tax form will carry space for 
entering the amount of tax withheld at 
source. 

(d) If the tax liability exceeds the 
amount withheld, the difference represents 
the amount the taxpayer must pay to satis- 
fy his liability. 
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(e) If the amount withheld exceeds the 
tax liability, the difference represents the 
refund to which the taxpayer is entitled. 


(f) If the refund claimed is less than 
$50 and if the taxpayer submits with his 
tax return receipts for all amounts with- 
held at source, the refund will be made 
promptly without further evidence. 


(g) The information given by employ- 
ers and by payers of interest or dividends 
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will be matched with the individual income- 
tax returns. This will furnish a check on 
the additional tax liability of individuals 
whose liability exceeds the amount withheld 
at source and a validation of the claims for 
refunds. 

(h) Refunds not made promptly (as de- 
scribed in (f) above) will be made as soon 
as the tax returns have been compared with 
the reports of employers and of payers of 
interest and dividends. 


Trusteed Funds for Wage Earners 


C. CANBY BALDERSTON 
Dean, Wharton School of Finance & Commerce, University of Pennsylvania 


HE employer and the employee are 

fundamentally concerned less with the 
rate per hour than with unit costs and with 
annual earnings respectively. This contrast 
leads at once to a conflict inherent in wage 
administration: the need of the employer 
to utilize forms of payment that will pro- 
vide pay roll flexibility and financial incen- 
tives to improve performance, and the in- 
ner urge of most workers to achieve secur- 
ity. 

At the very heart of the economic recon- 
struction of the nation during the early 
years of peace will be the problem of re- 
adjusting the unit costs of essential goods 
and services. Such readjustment will re- 
quire flexibility and freedom from some of 
the rigidities that tend to creep into wage 
administration through inflexible rate struc- 
tures and the accumulation of rules and 
regulations. If base rates remain relative- 
ly constant and if any supplementary com- 
pensation during the emergency is desig- 
nated separately, the chance for revising 
rates and reducing costs and prices to secure 
orders and provide work is somewhat en- 
hanced. 

Wages should not be tied permanently to 
a cost-of-living index. Such a step, as a 
long-run policy, is opposed by organized 
labor because cost-of-living indexes are un- 
reliable indicators of what industry can pay 
to wage earners. The reduction of living 
standards, which is the inescapable price 
of a long war, can be made systematic only 
by a coordinated program of taxation, com- 
pulsory saving, wage ceilings, and the ap- 


From article “The Wage-Setting Dilemma” in 
Summer 1942 Harvard Business Review. 


plication of priorities to goods and perhaps 
to labor. The control of wages, however, 
is a problem for which the government, not’ 
individual private employers, should take 
the responsibility. 

The last century has witnessed many at- 
tempts to relate part of the employee’s total 
compensation to profits, and occasionally to 
selling prices or to sales volume. The re- 
sults of a century of experimentation with 
profit sharing are distinctly mixed. Profit 
sharing makes for some pay roll flexibility, 
but it is scarcely a substitute for wage in- 
creases nor a deterrent to the haggling as- 
sociated with the bargaining table. It is a 
device frowned upon by union officers. 

What step is practical for companies to 
take at present, especially if they are en- 
gaged in war work? If management is to 
achieve both flexibility of total payroll and 
stability of individual incomes, the soundest 
policy is to build up, in boom years, trus- 
teed funds to protect employees laid off, 
dismissed, or pensioned in lean years. These 
trusteed funds may be established in such 
a way as to make them deductible in the 
computation of corporate income taxes. Im- 
petus to the spread of such devices for em- 
ployee security has come through the reali- 
zation by management that employee funds 
are also necessary for reasons of efficiency. 

Because many managements feel their re- 
sponsibility toward the breadwinners in 
their employ, they hesitate to cast out such 
individuals to seek jobs elsewhere when no 
jobs are to be found. At such times the 
availability of liberal unemployment and 
dismissal wage funds to supplement the 
state unemployment benefits is at least a 
partial answer. 














N the category of primary values on 
which we must now concentrate as indi- 
viduals and as a people I would list only 
three: 


Predominant above all else are the num- 
erous acts which make up the united effort 
to win this war decisively and at the earliest 
possible moment. We can’t win this war 
as a side show to our normal lives. 


But close behind and a part of the drive 
toward that primary goal, is the necessity 
to maintain a domestic order that is worth 
fighting for, that is worth coming back to 
when the conflict abates, a society founded 
on the dignity of the individual and main- 
tained through the institutions and efforts 
of free men. 


The final and much less tangible task of 
primary value is harder to define. 


We have talked a lot about all-out mobil- 
ization for war but we haven’t understood 
the words. Generally, we are unconscious 
victims of a belief in our invincibility; we 
have been slow to realize that one loaded 
machine gun has far greater power in an 
immediate test of strength than a whole 
range of mountains filled with iron and 
copper ore. All of us in some degree have 
been going along in the belief that, while 
some sacrifices are necessary, it is the other 
fellow who ought to make them. We want 
to win the war comfortably with our future 
secure and our old privileges and immun- 
ities untouched. 


Financing the War 


The fundamental reason why the armed 
services and the Maritime Commission 
wanted banks to handle the financing of war 
production contracts is that the banks can 
service the loans more adequately than if 
they were made directly by the government. 
It is for this reason that a maximum 
interest rate of 5 per cent is permitted 
when the government itself can borrow 
money at 2% per cent even on long term. 


address before Arkansas Bankers Asso- 


1942. 


From 
ciation, May, 


An Examination of Values 


CHESTER C. DAVIS 


President, Federal Reserve Bank of St. Louis 
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If the banks do not meet this responsibility, 
financing to produce needed war goods will 
be arranged directly by the government. 
Bankers cannot afford to look at these loans 
in terms of normal credit risk, or shy away 
from them because they mean more work. 
Work on war contracts must not be de- 
layed or impeded by lack of financing. 


The commercial banks are going to be 
called on to do a substantial part of the 
heavy government financing that is ahead. 


Rates on outstanding War Savings bonds 
and on recent open market issues cannot be 
departed from too far in succeeding financ- 
ings. The reasons for this are fairly ob- 
vious. A rising tendency in rates encour- 
ages investors to hold off awaiting more 
favorable terms or to cash present out- 
standing savings bonds. If rates on new 
long-term issues should increase very much 
outstanding issues would drop sharply in 
price with unwelcome consequences on some 
20 billions of present bank holdings. It is 
hardly likely that fluctuations in the cost 
of money to the government will be left 
entirely to the vagaries of the market. It 
will also be necessary to assure that bank 
reserves are always adequate to finance an 
important part of the war program. 


The size of our national debt will be an 
academic matter if we should lose this war. 
But it is only natural that men who have 
spent their lives in financial service should 
feel grave concern as to its ultimate size. 
By June 30, 1943, it is estimated the debt 
will increase to $125 billions and may go 
far beyond that. The bonds will be held 
by citizens of this country. Service pay- 
ments raised by taxes from one generation 
will be paid to the same generation. It 
will be an internal debt, so we avoid the 
impossible task of transfer which accompan- 
ies large external debt. We will end the 
war with a high tax structure, capable of 
yielding enormous revenues if national pro- 
duction and income are maintained. The 
challenge, the new frontier at home, is to 
use our resources and our manpower in full 
production when the war ends. If we fail, 
it will not be the size of the national debt 
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that defeats us; it will be because we 
haven’t been able to provide continuous 
employment and full production. 

This is a world-wide revolution. 
democratic leadership cannot 


Future 
meet the 
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challenge unless it performs better than it 
has done in the past which produced the 
paradox of scarcity and want where the 
materials and the opportunity for abundance 
existed. 


Why Peaceful Revolution Fails 


DR. WALDO E. STEPHENS 
Author “Revision of the Versailles Treaty,” New York City 


HE test of our civilization is the ability 

of our citizens to achieve by peaceful 
means the objectives of social security. 
Effective leadership reflects the combination 
of knowledge and deep concern for social 
betterment. Whatever we may think of 
Hitler, Mussolini or Stalin, they impressed 
the masses of their countries as having in- 
sight into the desires and reactions of their 
peoples as well as a deep determination to 
see their cause succeed. Too much leader- 
ship in our country has been limited to 
technical achievements with an ineffective 
social philosophy and concern. Where the 
emphasis is limited to concern for social 
welfare, we find emotionalism and all man- 
ner of dangerous theories of social reforms. 
The citizen who combines the grasp of sub- 
ject matter with a keen appreciation of hu- 
man needs and rights exercises a stabiliz- 
ing influence. 

Any social philosophy which seeks the 
character of permanence must be able to 
show that the difference between groups or 
classes in an economic order to which it 
gives the force of law must be acceptable 
to the mass of people making up that so- 
ciety. Characteristic is the mass movement 
made up of restless humanity; divorced 
from property and some means of liveli- 
hood, masses of Europeans sought a new 
way of life. This is not a war in the or- 
dinary sense of the word but a combination 
of national and revolutionary struggles, 
with nations and classes seeking special ad- 
vantages in time of national emergency. 

Leadership in the war and in post-war 
years will meet strong opposition to any 
plans designed to carry the war to the 
enemy or to establish law and order across 
the world as a safeguard against the tides 
of unrest which can easily undermine our 
institutions. There is more involved than 
winning the war. We must be able to sal- 


From address to Oklahoma Bankers Assn. at 
Tulsa, May 7, 1942. 


vage enough from the conflict to make it 
worth while to try to rebuild a decent social 
order. Revolutions are sure to follow the 
armed conflict. Civil wars may be waged. 

Without question Russia and China will 
emerge from this war far advanced toward 
the industrialization of their countries; a 
movement which will bring many changes in 
international trade and finance. We hope 
for the elimination of Germany, Japan and 
Italy as Great Powers, leaving the people 
more closely allied with democratic princi- 
ples. The special rights embodied in spheres 
of influence, extra-territoriality, concessions 
and treaty ports will be eliminated. The 
white race has sacrificed its commanding 
place among other races in the Orient and 
no one can foresee the implications of this 
change. The socialization of property and 
schemes of mass participation in the re- 
wards of labor will move far beyond the 
changes produced by the last war. In the 
first great war empires were broken to cre- 
ate new states. In this struggle small poli- 
tical units will be merged to establish vast 
economic blocs and political controls. Lead- 
ers of tomorrow must combine unusual cour- 
age, vision and tolerance to guide disillu- 
sioned people toward a more constructive 
and more enduring social order. 





“FOR THE DURATION” 


This bank pledges full support 
of the Government’s program and 
offers all possible assistance, by 
counsel and otherwise, to those 
called to active service. 


The Plainfield Trust Company 
Plainfield, New Jersey 


Member Federal Reserve System 
Member Federal Deposit Insurance Corporation 








Y the end of 1941, a comprehensive net- 

work of controls covering many areas 
of the economic system had been estab- 
lished in Canada. The industries most di- 
rectly affected by the war effort were under 
the jurisdiction of Controllers appointed by 
the Minister of Munitions and Supply. Each 
Controller handled all problems concerning 
his industry—whether they involved price, 
priority, supply, production, conservation, 
import or other controls. Even when final 
authority over prices was placed in the War 
Time Prices and Trade Board, that agency 
designated the respective Controllers as Ad- 
ministrators as well—although all decisions 
concerning prices were subject to the “con- 
currence” or approval of the Board. 


This method of handling the problem is in 
marked contrast with that followed in the 
United States during the same period. The 
parallel staffs of the commodity sections of 
the O.P.A. and the O.P.M. (later the War 
Production Board) with the consequent fric- 
tions and inconvenience to business men 
had no counterpart in Canada. It is prob- 
able that a single staff of experts controll- 
ing all aspects of a designated industry 
would require a smaller number of men and 
that the available staff could be used more 
efficiently and _ effectively. Furthermore, 
such an approach would appear to facilitate 
the integration and coordination of differ- 
ent methods of control. 





Conclusion of a study in Contemporary Law 
Pamphlets, Series 4, Number 10, published by 
mE. UV. 
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Canadian Wartime Control of Industry 


JULES BACKMAN and HENRY BRODIE 
School of Commerce, Accounts, and Finance, New York University 
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An outstanding feature of the Canadian 
controls has been the great reliance placed 
upon voluntary cooperation. Prior to im- 
position of the general price ceiling in 
December, 1941, formal ceilings were im- 
posed only for iron and steel scrap, lumber, 
timber, silk, rubber, and gasoline. Formal 
orders were unnecessary in many instances, 
since the Controllers obtained voluntary 
compliance from the industries concerned. 
Of course, many of these industries were 
controlled by only a few firms and, hence, 
could be handled with much greater ease 
than would have been the case if there were 
a large number of competitors. The less 
complicated nature of the Canadian econ- 
omy as compared with our own and its 
geographic concentration were additional 
contributing factors making it possible to 
obviate the necessity for large scale formal 
control. But, underlying these factors, was 
the willingness of the Canadian public and 
industry to cooperate fully in the war effort. 
Additional evidence has been given of this 
attitude since the imposition of the general 
ceiling on prices. Thus, to prevent a rise 
in retail prices and to make it unnecessary 
for the entire burden to fall on any one 
group, retailers, wholesalers and manufac- 
turers have arranged to divide the increased 
costs among themselves on some equitable 
basis. 


The particular measures instituted have 
been dictated by the peculiar characteris- 
tics of each industry, such as pricing prac- 
tices (use of industry price lists for lum- 
ber), source of raw materials (foreign ex- 
change limitation to restrict output of auto- 
mobiles), production process (control over 
steel mill’s rolling schedules), number of 
producers (informal controls for non-fer- 
rous metals because of fewness of producers 
versus formal control for iron and steel 
scrap), marketing practices (restriction of 
credit sales and hours open for business to 
reduce sale of gasoline), utilization of large 
amounts of strategic materials (curtail- 
ment of output of many electrical appli- 
ances), complete dependence upon foreign 
source of supply (restriction on production 
and sale of tires to civilians), and facilities 
taxed beyond capacity at one time of day 
and partly idle at other times (staggering 
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of traffic to ease burden on transportation 
facilities). 


Further evidence of the importance of 
industry characteristics is given by the close 
correspondence noted between the tech- 
niques adopted in the United States and 
Canada for the same products and indus- 
tries. It is likely, therefore, that where 
more comprehensive controls were estab- 
lished in Canada during the period surveyed, 
a guide was furnished to the measures to 
be adopted here. The events early in 1942 
have already substantiated this conclusion. 
Moreover, although some of the techniques 
evolved for one industry may be utilized for 
another, it seems clear that a comprehen- 
sive scheme of control necessitates resort 
to some hand tailored measures. Under 
these conditions, intensive studies of the 
characteristics of products or industries to 
be controlled appear to be basic prerequis- 
ites to an effective and successful control. 


Other Astheles 


“Economic Research in Transportation” 
—by Lloyd J. Kiernan of Equitable Life 
Assurance Society. Cites 14 major topics 
appropriate to knowing and improving re- 
sults in terms of revenues. Suggests single 


central body for collective study of projects 
or commodities of general concern, supple- 
ment or special or local research by indi- 
vidual railway. 


Railway Age; March. 


“Banking in Soviet Russia”—by Paul 
Bareau. Describes loan and investment pol- 
icy for industry and trade financing by 
State bank credits for self-liquidating pro- 
jects (as textile factory expansion) or by 
budgetary grants as in case of building an 
arms factory. Credit not based on security 
or profit projects but on need shown in 
Soviet plans, with all State enterprises re- 
mitting depreciation allowances and propor- 
tion of profits to fund of the ‘Prombank’ 
for industrial investment. 

Journal of Institute of Bankers 
(England); April. 


“That Post-War Federal Debt”—by John 
T. Flynn. How the Government debt is 
to be used as an instrument for controlling 
economic activity, not merely to finance 
public works projects but to take up slack 
of employment and compensate cyclical 
tendencies. The author sees Washington 
preaching necessity for permanent public 
investment because private enterprise sys- 
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tem alone (having had incentives and re- 
wards removed) cannot put enough savings 
to work. By not paying the debt, it will 
not be a principal burden, goes the reason- 
ing with which Mr. Flynn takes issue. 
Harpers Magazine; July. 


Dominion or Vassalage? 


MERICA has been forced into the im- 

perial game late, but before her people 
were prepared to play such a role. If she 
attempts to meet it by precocity rather than 
maturity, disaster can result. 


Almost immediately following collapse of 
the Spanish Empire we thrust ourselves in- 
to the Asiatic continental picture by our 
declaration of the Open Door Policy and 
intervention in the Boxer Uprising. 


We have hardly realized that we came in 
just as the tide was turning against the 
white man’s supremacy in Asia. In 1902 
England entered into an alliance with 
Japan. Then after having defeated China 
a decade previously, Japan defeated Rus- 
sia almost as decisively in 1904-1905. With 
the fall of Singapore the fiction of white 
man’s invulnerability disappeared entirely. 


Our role in the first world war was highly 
creditable and totally decisive; our role in 
the peace was a different matter. Partici- 
pation through the League would have given 
us a chance to acquire a sound diplomatic 
and political education. Withdrawal into 
our shell of isolation not only prevented 
any such possibility but set up unrealities 
which even now hamper our efforts in this 
war. In the formation and perfection of 
our Federal Union we made a tremendously 
significant contribution. Curiously, we 
have never fully realized that the same 
principle was. possible of wider application 
in the international scheme. 


It was particularly unfortunate that at 
the time the European involvement began 
we were still largely absorbed in problems 
of internal social and economic reform. So 
well were these ideas indoctrinated that 
both leadership and following find it diffi- 
cult today to shift the spotlight from inter- 
nal social reform to world survival. Today 
America is faced with the single choice of 
dominion or vassalage. 


Dean ELMER LOUIS KAYSER, professor of 
European History at George Washington Univer- 
sity, before Fiduciaries’ Section of the District 
Bankers’ Assn., May 13. 
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CONDENSED STATEMENT OF CONDITION, JUNE 30, 1942 








ASSETS 
Cash on Hand andin Banks . .....+++e-+ $$144,042,694.55 
United States Government Obligations .... . 252,097,042.86 


Stock In Federal Reserve Bank ...,....e.see-s> 969,000.00 
State, Municipal and Other Securities ..... « 16,419,983.30 
DEED ©. 6 wee i eee © & #8 151,466,407.73 
Mamitteg Premises «co cc cc eee eee eee 5,441,789.69 
lg ee ee eee eee 2,799,864.74 
ee ee ee ee eee ee 759,025.09 


Customers’ Liability on Acceptances . .... « « 98,785.50 
Total .. 2.2 -2e-2ceecec ec & $574,094,593.46 


LIABILITIES 
Capital Notes ......-. $11,800,000.00 
Capital Stock ....... 13,800,000.00 
Surplus and Undivided Profits 7,900,828.92 
Reserve for Contingencies . . 1,618,026.63 
Retirement Fund for | 
Capital Notes. . . ...«-. 300,000.00 | 
Reserve for Interest on 
Capital Notes. . . « « « « 175,545.21 35,594,400.76 
DEPOSITS 


Demand ...«e«-e2eee¢-+ $320,540,390.89 
a 6h ek eS ee ee 190,834,899.90 
Estates Trust Department . 17,158,053.82 
Corporate Trust Department 5,682,959.08 534,216,303.69 


Accrued Taxes, Interest,etc. ...++e-eesee 1,128,651.75 
Other Liabilities .. 1... ec cccccvceccecce 3,056,451.76 
Acceptances Executed for Customers .... « « 98,785.50 

Total . 2.2. 2«2eeeee++ © $574,094,593.46 


Contingent Liability on Loan Commitments—$3,635,000. 





United States Government Obligations carried at $21,890,332.64 are pledged to secure 
public funds and trust deposits and for other purposes as required or permitted by law. 


MEMBER FEDERAL RESERVE SYSTEM 


Member Federal Deposit Insurance Corporation 
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Foreign War Economy 





CANADIAN TAXES AND FORCED 
SAVINGS—tThe budget for the 1942-43 fis- 
cal year is approximately $4 billion. An 
attempt is to be made to obtain at least 
half of this total through taxation. The 
proposed measures include: 100% excess 
profits tax (with a post war refund of 20%), 
higher taxes on spirits, wines, cigarettes, 
cigars, tobacco, soft drinks, Pullman berths, 
telegraphs and cables, long distance tele- 
phone calls, furs; new taxes of 30% at the 
manufacturers level on candy and chewing 
gum and 25% on photographic supplies and 
retail taxes of 25% on jewelry, cut glass- 
ware, china, tobacco, porcelain, pipes, foun- 
tain pens, desk accessories, trunks, clocks 
and watches and 20% on charges paid in 
dance halls, night clubs and cabarets; and 
higher individual income taxes and forced 
savings. The main innovation is the in- 
clusion of a “minimum savings requirement” 
in the tax collected from individuals. This 
will be repaid in the post-war period with 
accrued interest at 2%. According to the 
Minister of Finance, in calculating the 
amount to be collected in this manner, “Al- 
lowance is to be made, however, in this re- 
fundable portion of the tax for certain 
types of savings already being made by the 
taxpayer under contract, which the taxpay- 
er cannot cease making without substantial 
loss or danger.” 


CANADIAN INVENTORY LOANS — 
To expedite the laying in of fuel stocks, the 
Wartime Prices and Trade Board has de- 
vised a credit plan by which the chartered 
banks will discount notes given by custom- 
ers whom their dealers can recommend as 
satisfactory risks. The amount so ad- 
vanced will be between $50 and $250 for 
one person, ordinarily to be repaid in equal 
monthly instalments, but in any case not 
later than May 15 next. Interest, payable 
by the consumer, will be at the basic rate 
of 6.20% per annum. 

NICARAGUA FIXES FOOD PRICES — 
Prices of thirty foods, including meats, con- 
stituting 90 per cent of the foods used by 
the people, have been fixed by the Price 
Control Commission. Changes from estab- 
lished prices are punishable by fines vary- 
ing from 200 to 500 cordobas or thirty days’ 
to six months’ imprisonment, or both. 


RATIONING IN BERMUDA—Each per- 
son will receive weekly eight ounces of fats 
(butter, margarine, lard and lard substi- 
tutes), two ounces of coffee, a maximum 


of fourteen and one-half ounces of tinned 
or evaporated milk, sixteen liquid ounces of 
canned soup, eight ounces of sugar, and one 
ounce of tea. Children under 1 year will 
receive approximately 150 ounces of tinned 
or evaporated milk. The new food board 
order provides measures to curb meals in 
catering establishments to conform with 
rationing but exempts foods produced in 
the colony. 


SWEDISH RATIONS—Roasted coffee 
rations will be about one-half pound per 
person for the current rationing period 
which has been increased from 12 to 24 
weeks. The alternative ration of tea has 
been decreased to approximately three and 
one-half ounces per person and cocoa will 
be available only to children. Allotment of 
coffee to restaurants will be reduced from 
25% to 12% of normal consumption. No. 
cocoa will be available to restaurants. Sea- 
men will receive increased allotments of ra- 
tioned foods. Vessels calling at foreign 
ports will receive larger allotments of cer- 
tain Government-controlled foodstuffs than 
ships in the intercoastal trade. 


BRITISH CONCENTRATION OF RE- 
TAIL TRADE—tThe Board of Trade has 
proposed the following plan to facilitate the 
closing down of retail stores. A standard 
benefit of 5% per year of the sales of the 
store during the 12 months preceding its 
closing is to be paid to cover obligations 
for rent. These payments would cease upon 
the termination of the obligation. Money 
obtained from subletting would accrue to the 
fund. The plan is financed by a 1% levy 
on sales of all firms doing a business of 
£1000 ($4000) annually; those doing less 
business would be exempt at their option. 
Where no contractual obligations exist, a 
benefit for 6 months based on the first £5,000 
($20,000) of turnover is recommended. The 
withdrawing trader would receive a certi- 
ficate entitling him to prior rights of re- 
entry after the emergency. This certificate 
would not be negotiable. 


CREDIT EXPANSION IN LATIN 
AMERICA—Bank credit has been expand- 
ed in Argentina “because the Government 
has made extensive use of the resources of 
the banking system to purchase surplus 
crops and finance expenditure which can- 
not be covered by the customary means at 
the command of the Treasury.” Expansion 
has also been due to increased production 
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of strategic materials, trade expansion and 
higher prices; and it is a problem of all 
countries. Commercial bank deposits in 
Brazil, Peru and Mexico about doubled in 
the past four years: 


Commercial Bank Deposits 
(In Millions of National Currency) 


Argen- Chile Colom- Peru 
End of tina Brazil (a) bia (b) Mexico (c) 
1937 ........ 3,881 8,812 1,911 89 273 254 
1940 ........ 3,940 13,714 2,152 132 490 401 
1941 ........ 4,585 16,532 2,468 146 586 448 


Mar. 1942 4,780 2,533 630 


(a) Including government deposits. (b) Including 
mortgage and savings banks. (c) Including the Sav- 
ings Bank of Lima. 


To allocate imported goods and keep 
prices down, a majority of the Latin Amer- 
ican countries have introduced various 
trade controls and price fixing measures. 
Nevertheless, the price movement in many 
quarters remains uncurbed. Wholesale price 
indexes, wherever they are available, show 
an accelerated rise, confined principally to 
imported and manufactured products. 


Wholesale Prices 


(1937-39 = 100) 
Argentina Peru Mex- 
Date Agri. Other Expt. Impt. Chile ico 
1940 ........ 86 119 107 134 106 103 
Dec. 1941 85 172 133 192 147 114 
Mar. 1942 86 183 117 
—From National City Bank Bullctin, July 1942 





Relief for Small Business 


HE Liabilities (Wartime Adjustment) 
Act, 1941, is designed to save the 
small business man from bankruptcy if he 
can no longer meet his liabilities, and to en- 
able him to resume business later in more 
favorable circumstances. 


Complete facilities for handling your 
Banking and Fiduciary Business 


promptly and effectively. 


tke FIFTH THIRD [JNION TRUST <-. 


CINCINNATI, OHIO 


Member Federal Reserve System —- Member Federal Deposit Insurance Corporation 
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This Act goes far beyond the Courts 
(Emergency Powers) Acts by which a 
debtor’s liabilities would merely be post- 
poned. It brings into existence a new kind 
of official, called the Liabilities Adjustment 
Officer, who is essentially a conciliation of- 
ficial. 

A small shopkeeper faced with financial 
difficulties arising from the war can apply 
to the Liabilities Adjustment Officer in his 
district “for advice and assistance in en- 
abling him to arrive at an equitable and 
reasonable scheme of arrangement with his 
creditors and, in particular, at such a 
scheme of arrangement as will enable him, 
if he carries on a business or would, but for 
war circumstances, carry on a business, to 
preserve that business or to recover it when 
circumstances permit.” 

If an application to a Court of Law be- 
comes necessary, in a case where the debtor 
carries on a business or intends, when cir- 
cumstances permit, to resume a business 
suspended as a result of the war, the Court 
may decide among other things: 


1. To except from the property to be 
realized the business, any premises used for 
the business, and such other property as, in 
its opinion, is required for the purposes of 
the business. 


2. To postpone the payment of the debts, 
or any of them, for such period as it thinks 
fit. 

If the Court decides to allow the debtor 
to remain in possession of premises which 
he holds on a lease or tenancy, it may re- 
duce the rent to their current lettable value. 
If a debtor has borrowed money on mort- 
gage of his house or business premises the 
Court can reduce the rate of interest on 
the loan and postpone its repayment. 

—From Bulletins from Britain 
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Trusteeship for South American Stocks 
Editorial 


OMPLETE mobilization and coordination of the resources of all the 

countries of this hemisphere may be necessary—and would be im- 
mensely valuable—to conclusive victory and preservation of their indi- 
vidual powers and privileges. As the strongest partner and protector, 
the United States is in a position to assert effective leadership only when . 
it has the full faith of every other Republic. We can not rely on good 
words and phrases unless they are backed by actions more consistent than, 
for example, the political lobby display on Argentine beef imports. That 
there was real medical objection is beside the main point that we must 
make promises only when we can perform them; that is, after sympathetic 
but business-like preliminary study. 

Nor can solidarity be achieved by dollar diplomacy. On the contrary, just 
as a loan may lose a man his personal friend, so may foreign loans set up suspic- 
ions, for only the very naive do not expect a call where there is a put. It is 
almost a challenge to ingenuity to see how the recompense can be evaded artfully. 
Our Southern neighbors are good business men too, and, given the chance, will 
do their part as courageously as they know we will do ours. They will be justi- 
fied in considering gift-loans as bribes and we cannot afford to foster the illusion 
that we expect to buy anything with the dollar. 

But there are some basic economic misunderstandings to clear up first, and 
we will find it profitable—now and after the war—to know each other better. 
For example, it is not generally appreciated that almost twice as many of the 
5 million employed in the Argentine are engaged in industry as in agriculture, 
or on the other hand that three quarters of their metal products must be im- 
ported and that they are now in position to use, and appreciate, mining machin- 
ery. Though our products have suited the Latin American taste, as in refriger- 
ators, autos, etc., we must realize that these trade relations will be in abeyance. 
Like the British, it behooves us to study their needs and match them to ours, 
and to take up all the slack in war-disrupted trade that is mutually useful. 


HE danger of Nazi economic penetration of South America is, like the devil 

they don’t know, of less concern than the control of their utilities, by Britain 
and America that they do see everyday. Not that it is harmful, but rather a 
mote in their eyes which keeps them from seeing the “softening-up” lessons from 
the now conquered countries of Europe. It is reliably reported that the degree 
of regard for the Allies in South America is in almost inverse proportions to our 
investments therein. This indicates an unhealthy attitude but fortunately one 
which can, perhaps, be readily amended. And in speaking of investments, we 
must differentiate them from loans which are to finance repetitive operations, 
while durable capital investments once made are indigenous to the soil thereof. 
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Putting ourselves in the position of these neighboring nations of the only 
part of the world yet free from invasion, let us ask if we would, during war, 
like any other more powerful nation to have ownership controls over such essen- 
tials as railroads, power, and lighting. It is, therefore, submitted as a contribu- 
tion which the United States—and Britain—can well make as an earnest of our 
non-aggressive intentions, that their holdings of stocks in important Latin Amer- 
ican enterprises be deposited for the duration under voting trusts controlled by 
the respective nations. Since in addition to the billions of dollars of our own and 
Great Britain’s investments in Latin America, our government is in process of 
more investing from the Rio Grande to Tierra del Fuego, it is suggested that 
financial experts of all financially concerned countries of America consider creation 
of boards of trustees representative of the leading banks of the country of invest- 
ment, of their and our State departments and of the companies concerned. Own- 
ers of such equities should be urged to deposit their holdings in exchange for vot- 
ing trust certificates, thus leaving control, for the duration of the war, in the 
nationals of each country. Such evidence of our intentions to respect each other’s 
sovereignty would be the best possible basis of mutual trust in these crucial days 
and would jeopardize no legitimate or enforceable right. 


Convention Casualties 


HE casualty list of financial con- 

claves may be expected to grow 
rapidly, following Defense Trans- 
portation Director Eastman’s re- 
quest of June 18th that conventions 
requiring any large volume or dis- 
tance of travel be postponed—pre- 
ferably f.t.d. This is, in general, a 
most salutary and necessary con- 
servation step, since a great propor- 
tion of business gatherings have 
been primarily for pleasure of at- 
tendants and pride of speakers. 
Some national gatherings are still 
highly desirable, but attendance 
and extra-curricular activity will 
have to be cut to the bone. More 
recently, of course, questions of 
priorities, subcontracting require- 
ments and other war conversion 
techniques have required wide dis- 
cussion and publicity. These can, 
however, often be carried on with 
even more effectiveness at local ses- 
sions. 

The clinic type of meeting, with at- 
tendance drawn from the immediate lo- 
cality, and featuring specially prepared 
speakers of both national and local re- 
pute, are the order of the day, with the 


emphasis more and more on specially 
qualified ‘“‘working authorities” than on 
“big names.” The shirt-sleeve of the de- 
partment executives and foremen is dis- 
placing the cutaways of the social vice 
presidents and the salesmen, for today 
the problems are those of the production 
line, not of business development, and 
formal social life—a not necessarily un- 
desirable part of business contact—will 
be frowned upon. The American Bank- 
ers Association has taken a lead in the 
unprecedented cancellation of its annual 
convention, and extension of forum or 
clinic meetings through which officers of 
the association will maintain contacts 
and advise members. Cancellation of the 
Pacific Coast Trust Conference (follow- 
ing earlier omission of the Pacific North- 
west Banking School and skeletonizing of 
Oregon’s Convention to a meeting of 
officers and committeemen) is not unex- 
pected, California’s state meeting at- 
tendance was down to half normal regis- 
tration. Now comes word of abandon- 
ment of the Financial Advertisers Asso- 
ciation Convention in October. 


ERSONNEL problems had already 
gone far to reduce convention-going 
before Mr. Eastman’s announcement, and 
will be worse before they are better, but 
for the very reason of this turnover, in 





CURRENT EVENIS 


addition to the array of new war re- 
quirements, it is more important than 
ever that bankers, trust men and insur- 
ance officials strengthen their local 
forums and open up new lines of com- 
munication. Sectional Corporate Fiduc- 
iary associations, for example, should be 
revitalized, as they have a definite job 
to do in working out the economies and 
improvements that trust business must 
make to adapt to changing times. This 
might well be the time for such groups 
to invite joint conference—possibly at 
alternate meetings—with representatives 
of the Bar and of Life Insurance. 


The development of working councils, 
and smaller democratic forums, will 
probably bear healthy fruit, not only in 
getting down to brass tacks, but in giv- 
ing due consideration to important new 
proposals and ideas and in cementing the 
bonds of common interest with affiliated 
groups by joint studies and actions, 
instead of the weak binder of pretty 
speeches or over-general resolutions. 
And in these times when Mahomet can- 
not come to the central mountain of wis- 
dom, it is incumbent on the trade press 
to watch all business battlefields and re- 
port faithfully and concisely—just as it 
is a definite part of the bank or insur- 
ance officer’s or attorney’s duty to keep 
abreast of current events in his chosen 
field of national service. 


= - 0 
F. A. A. Cancels Convention 


The 27th annual convention of the Fi- 
nancial Advertisers Association, scheduled 
to be held in Chicago beginning October 26, 
has been cancelled, it was announced by 
Victor Cullin, Association president, fol- 
lowing a meeting of the Executive Commit- 
tee at Chicago, July 11 and 12. 


Mr. Cullin, who is assistant secretary 
of the Mississippi Valley Trust Company 
of St. Louis, gave as reasons for the can- 
cellation (1) transportation shortage, (2) 
activity of the membership in promoting 
sale of war bonds and stamps, (3) supple- 
mentary activity of banks in aiding the war 
effort. He announced tentative plans for a 
convention-by-mail whereby the members 
would “sit in” by mail on a program equiv- 
alent to that which was scheduled for the 
Chicago meeting. 
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Reports on American Foundations 


The capital assets of independent Ameri- 
can foundations that make grants have 
grown to more than $1,400,000,000, accord- 
ing to a report published recently by Ray- 
mond Rich Associates of New York, con- 
sultants to foundations and other nonprofit 
institutions. The survey embraces reports 
from 314 leading foundations and family 
trusts. 


One hundred and sixty-two foundations 
of the 314 surveyed, reported capital assets 
amounting to $1,073,572,367 as of the end 
of 1940, the latest year for which complete 
figures are obtainable. Although the other 
152 foundations did not make public the 
extent of their assets, available informa- 
tion indicates that they aggregate some 
$350,000,000. The reported figure is con- 
trasted by the Rich Associates with assets 
of $945,443,637 for 121 of the 243 founda- 
tions listed at the end of 1937. 


The Rockefeller Foundation is the largest 
foundation among those reporting their 
capital assets, with the Carnegie Corpora- 
tion in second place. The capital of these 
two foundations—$169,416,504 and $165,- 
518,578 respectively—accounts for 31.2 per 
cent of the total capital reported. Thirty- 
two other foundations also had capital as- 
sets of more than $5,000,000 each at the 
end of 1940. 


———0 


A. I. B. Elects Simms 


David E. Simms, acting manager of the 
Salt Lake City Branch of the Federal Re- 
serve Bank of 

San Francisco, 

was. elected 

president 

of the Amer- 

ican Institute 

of Banking at 

its convention 

held in New 

Orleans last 

month. He is 

succeeded as 

vice president 

by David L. 

Colby, assist- 

ant vice presi- 

dent of The 

DAVID E. SIMMS Boatmen’s Na- 


tional Bank of St. Louis. 


Trust papers presented at the meeting 
are reported in this issue. 
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174 Graduated by G. S. B. 


One hundred and seventy bank officers, 
three bank examiners and one state bank- 
ing commissioner representing institutions 
in 37 states, were graduated by The Grad- 
uate School of Banking on June 27th at 
exercises marking completion of the eighth 
year of the school. These student bank 
officials completed a course requiring two 
years of extension work at home and three 
sessions of two weeks in residence at Rut- 
gers during the month of June. During the 
two weeks’ session just closed 543 bank of- 
ficers were in residence. 

The commencement address was delivered 
by Dr. Clark G. Kuebler, assistant professor 
of classics at Northwestern University. 
Diplomas were presented by Dr. Lewis E. 
Pierson, chairman of the Board of Regents 
of The Graduate School of Banking, former 
chairman of the board of the Irving Trust 
Company, New York. A feature of the 
program was the conferring of an honorary 
degree of Master of Arts on Richard W. 
Hill, registrar of The Graduate School of 
Banking since its inception. 


-—— —-0 


Land Title of Philadelphia Starts 
Common Trust Fund 


Land Title Bank and Trust Company of 
Philadelphia has joined eight other Pennsyl- 
vania trust institutions in adopting a com- 
mon trust fund. The fund is of the dis- 
cretionary type as to investment powers. 
The State’s liberal enabling statute permits 
establishment of both legal and discretion- 
ary common trust funds. Land Title will 
confine its investments in the fund to read- 
ily marketable securities. 


Economic Quintuplets of ’42, 


University professors who dis- 
cussed economic affairs before 
the entire student body. Left 
to right: Albert S. Keister, 
U. of North Carolina; A. An- 
ton Friederich, New York U.; 
William A. Irwin, American 
Institute of Banking; Mont- 
fort Jones, U. of Pittsburgh; 
Willard E. Atkins, New York 
U. 
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Savings Merger for Efficiency 


Announcement of the merger of the Citi- 
zens Savings Bank of New York—with $47 
million assets—with the Manhattan Savings 
Institution follows only two months after 
absorption, by the latter, of the Metropol- 
itan Savings Bank on May 12th. This 
action is suggestive of other mergers to 
come in banking circles, particularly as 
personnel is affected by war demands, as 
unit operating costs tend to increase and as 
either profitability or volume is adversely 
affected by direct public investment in gov- 
ernment bonds. Willard Denton, president 
of the $106,000,000 institution—now 20th 
largest in the United States—anticipates 
economies in personnel and overhead, both 
with respect to the head office at 754 Broad- 

ray, and to branch offices. 


(ee 
Control Over Foreign Property 


President Roosevelt has issued an execu- 
tive order dividing up, as between Leo T. 
Crowley, Alien Property Custodian, and the 
Treasury Department, control over the 
$7,500,000,000 of foreign property in the 
United States, some of it owned by enemy 
nationals and nationals of occupied coun- 
tries and some of it by nationals not in- 
volved in the war. Of this total property, 
the President assigned to Mr. Crowley jur- 
isdiction over the $2,000,000,000 of tangible 
property belonging to aliens and over pat- 
ents, trademarks, copyrights, processes and 
formulas, for which any aggregate value is 
difficult to assign. The executive order left 
to the Treasury control over the approxi- 
mately $4,000,000,000 of cash and $1,500,- 
000,000 of securities. 


Graduate School of Banking 

















CURRENY EVENTS 


Hot Money in National Income 


FRANKLIN B. KIRKBRIDE 


ITH the largest 

national income 
in the history of the 
United States our ci- 
vilian population faces 
a unique situation, for 
once the stocks on the 
merchants’ shelves are 
exhausted, our people 
will wake up to the 
fact that production of 
civilian goods is below the depression 
low. 


The demands for essential skills is 
so insistent that priorities in manpower 
and allocation of workers to the most 
pressing and suitable war jobs may 
prove just as important as seeing there 
is no waste of materials and that avail- 
able national supplies go to the most 
strategic and critical points. Incentive 
to maintain maximum output is ade- 
quate pay, carrying the implication that 
the means of satisfying human needs 
and desires are thus made available. 
Food, clothes and shelter come first in 
the list of essential requirements. There 
follow wants almost as important in the 
maintenance of health, happiness and 
morale as the three basic necessities. 
Home comforts are essential to the hap- 
piness and well-being of those accus- 
tomed to them. Finally come the so- 
called non-essentials, amusements, re- 
creation and myraid ways in which 
leisure is occupied, more often than not 
calling for the expenditure of money. 

If the national income for the fiscal 
year ending June 30, 1943 should be 
well in excess of one hundred and ten 
billion dollars, there may be available 
for the purchase of civilian goods some- 
thing in excess of fifty billion dollars. 
Federal taxes will probably drain off 
half as much, say between twenty-seven 
and thirty billion dollars. If somewhere 
between seven and ten billion dollars are 
set aside to meet the steadily increasing 
cost of living, there is still a sizeable 





chunk of National Income left over — 
maybe twenty billion dollars or more. 


HERE is this hot money going to 

go? Certainly not into purely in- 
flation price rise if we can help it, for 
that simply means paying more and more 
for less and less and increasing war 
costs immeasurably. This reservoir must 
be drained off or at least kept from over- 
flowing, if economic defeat is to be 
avoided. 


Impending congressional elections and 
a wary bureaucracy force a policy of 
piecemeal attack on this insidious prob- 
lem, little realizing that once the spiral 
gets well under way, it is all but impos- 
sible to stop it. We are urged to buy 
war savings bonds and tax anticipation 
warrants. Credit is curtailed; to buy 
on the installment plan (except housing) 
becomes immoral. Debt reduction is ad- 
vocated in no uncertain terms and the 
philosophy of Benjamin Franklin is 
dusted off to become the new gospel. 


But distribution of this vast national 
income is quite a different matter. What- 
ever has to do with the war effort, has 
been stepped up to meet the necessities 
of the national emergency. Where it is 
possible to shift over from peace to war 
activities, this is being done. There are, 
however, large groups of people who in 
the face of a war boom, find themselves 
with reduced purchasing power and poor- 
ly adapted to meet such a drastic change 
as is necessary to conform to the war 
pattern. 

So we have on one side the beneficiar- 
ies of war activities and on the other 
those who are direct sufferers from it. 
The men and women who find their 
sources of income dwindling or cut off 
and those who live on fixed incomes dis- 
cover to their dismay that a shrinking 
supply of dollars is also exchangeable for 
less and less of the necessities of life. 

Still there is hot money in millions of 
pockets, so we think up new taxes, make 
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efforts to increase the cost of social in- 
surance, provide insurance against war 
damage on a national scale, trying to 
_make saving attractive. For the indi- 
vidual, going head over heels into debt 
suddenly becomes anti-social. 


While the habits of a nation are diffi- 
cult to change, it is amazing how readily 
and with what enthusiasm the American 
people will answer any call that really 
touches their hearts. We accept the 
draft, regimentation, “sorrow, sweat and 
tears” as the price we have got to pay 
to preserve our liberties and cherished 
way of life. The people as a whole, in 
their actions, in their thinking, in their 
desires, are far in advance of the cau- 
tious, timorous, representatives in legis- 
lative halls, who keep their ears so glued 
to the ground they fail to see the expres- 
sions on the faces of those who elect them 
and utterly miss the spirit of bold, reck- 
less courage which fires the imagination 
of our fighting forces and the home folks 
who are ready to face every sacrifice— 
if it is universally applied. 


O succeed on the battlefield, every in- 

centive must be given to lift produc- 
tion to even more fantastic totals. Asa 
corollary, consumption, taxed to the limit, 
must be cut down to bare necessity. Sav- 
ing must be encouraged and how better 
than in buying not only war savings 
bonds, and either directly or indirectly 
through purchase of stocks and bonds of 
industry, transportation and communi- 
cation. 


The parimutuels are said to be doing 
a land-office business. Entertainment 
and amusement are a national outlet for 
pent-up emotion. During the first World 
War the fighting men would face any 
deprivation to get within earshot of 
Elsie Janis’ voice. There is a lot of the 
hot money that cannot find a use, that 
is bound to change hands, all the way 
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from rolling the bones behind barracks’ 
doors to horse racing, and lotteries if 
they were permitted. 

There is no ceiling on ownership in a 
share of America’s war effort. Sooner 
or later the possessors of new found 
wealth will become the owners of a stead- 
ily increasing quantity of corporate se- 
curities and the new demand will again 
force price in line with intruisic value. 

The Liberty-loans, during the first 
World War, created a whole new gener- 
ation of investors. The reservoir of idle 
money is today so great it will not only 
absorb the war savings loans, but this 
venturesome capital will spill over into 
ownership of American corporate activ- 
ity, to the advantage of all concerned. 

Ten years of defeatism are behind us. 
We are toughening ourselves as never 
before. Corporate wealth, when the war 
is over, will be spread among our people 
more widely than ever before. 


It Can Happen Again 


Choosing as his topic “Public Relations 
in War Time,” Robert M. Hanes, president 
of the Wachovia Bank and Trust Company 
of Winston-Salem, N. C., told the Georgia 
bankers at their annual convention in At- 
lanta that what happened to bankers when 
“unfair and unfounded charges” were made 
against them, blaming them for the de- 
pression of the thirties, can happen again 
unless precautions are taken. 

“The maintenance of our chartered bank- 
ing system, and the further development of 
public confidence and appreciation with re- 
spect to that system, depends first of all 
upon our performance of one fundamental 
responsibility. It will be a great tragedy 
for the American system of chartered bank- 
ing if we fail at this time to build up a great 
reserve of banking strength and stability 
undergirded by broad public understanding, 
approval and support. We shall be in great 
need of these factors in the post-war pe- 
riod.” 


COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 








Pattern for Suburban Trusteeship 


Approach to New Business for Smaller Banks 


CARL M. ELDRIDGE 
Trust Officer, Newton (Mass.) Trust Company 


in general, traceable to the difficult 
times and over which we have little 
control, are those peculiar to the trust 
departments of the smaller’ banks, 
many of them in the suburbs of some 
large city. 

Many of the problems of the smaller 
trust departments are long-standing 
and result from failure to realize the 
nature of trust business. The ease of 
securing a license from the state to 
exercise trust powers, the existence of 
the bank across the street with similar 
powers, the growth record of the trust 
departments of some of the large city 
banks—all seemed to furnish the evi- 
dence of the desirability and profitabil- 
ity of trust business, if such evidence 
were required, or even thought of. 
There was no realization then, and in 
some cases even now, of the highly spec- 
ialized nature of trust business with 
its many ramifications, the technical 
knowledge required for its proper ad- 
ministration, the long and painful pro- 
cess of building up a trust department 
to the point of self sustenance—not to 
say profit. 

In few cases was there any consider- 
ation of the economic or social benefit 
of such a department to the community. 


T:: the added difficulties of trustees 


The trust department served as a catch- 
all for business of the bank not easily 
classified elsewhere, and inasmuch as 
it was regarded as a service depart- 
ment, might even include the care of 
the lawn of Director X or Important 
Customer Y while away on a summer 
vacation. In present days of lower 
earnings and higher costs, the short- 
sightedness of those who regarded the 
department merely as a service depart- 
ment and as a result gave no thought 
to earnings, is reaping the fate which 
it merits. 


Community Analysis 


PREREQUISITE to any successful 

trust department, large or small, 
should include an analysis of the com- 
munity to be served: the size of the 
town or city with any other adjacent 
territory which might be drawn upon, 
its potential wealth and its source, and, 
as affecting this, the type of city—mere- 
ly residential and for that reason de- 
pendent on outside sources, or indus- 
trial and largely independent. The 
loyalty of its citizenry to local enter- 
prises, including the support given to 
other services offered by the bank as 
indicated by the use of commercial ac- 
counts as “main” or merely “house- 
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hold,” as well as the extent of the use 
of safe deposit boxes, should prove most 
enlightening. 

How much additional business does 
this study indicate as reasonable to ex- 
pect? There may already exist more 
banks with trust departments than the 
community can hope to support profit- 
ably even if all available business can 
be secured. Since public opinion in 
small communities is especially sensi- 
tive, we should assure ourselves that 
there are no unfavorable factors, either 
of personnel or of the bank’s finances. 
Patent difficulties either of territory or 
in the bank’s history are serious and 
if existent may furnish the basis of 
withdrawal from a situation which 
promises little more than chronic in- 
validism. 

Forestalling Government Competition 


O trust department will be able, 

day after day, to render efficient 
service to its customers unless it oper- 
ates on a reasonably profitable basis. 
In a period when it seems difficult to in- 
crease revenue and during which we are 
faced with the inevitable trend toward 
smaller estates and trusts, we shall 
have to adapt our operations so that the 
smaller units may be accepted and ad- 
ministered as profitably and well. The 
economic and social benefits of well per- 
formed trust service to the community 
should not be overlooked and if, due 
to lack of proper consideration. we fail 
to furnish this as needed, we should 
not later be heard to complain if some 
day in the future a government agency 
steps in to supply such a service. 

In our effort to take advantage of 
every economy, we should study the 
needs of our community, decide what 
services are essential and eliminate all 
others. Such a study will in most cases 
confine our activities to the administra- 
tion of estates, living and testamentary 
trusts, guardianships and conservator- 
ships and the less formal agencies in- 
volving the handling of securities. 
Spreading out our activities too thinly 
can only result in added expense or in- 
efficient service, conceivably both. Ser- 
vices otherwise essential may be un- 
essential for us to perform because too 
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many others are already performing 
them. 


Profit Is Possible 


N considering our costs, we should 

not be discouraged or deceived by 
figures which at first blush would seem 
to indicate that only large trust depart- 
ments can show a profit. At a recent 
Illinois Trust Research Clinic conducted 
by Gilbert T. Stephenson, it was shown 
that a substantial number of smaller 
trust departments are operating more 
profitably than and as efficiently as the 
large city trust departments, in the 
sense of the ratio between profit earned 
per $1,000. of trust assets handled. It 
seems logical that the greater flexibil- 
ity, generally less overhead and operat- 
ing expense of the smaller departments 
should favor these as compared with 
the heavy fixed overhead of the larger 
departments. 

Economies should never be attempted 
at the sacrifice of quality. The success 
of any trust department is measured 
by the quality of its service, not by the 
size of the department, of the bank or 
of the community. We must constantly 
strive to improve our services if we 
hope to compete successfully with the 
larger departments. Whereas lack of 
equipment and personnel may compel 
us to adapt our methods to the tools at 
hand, the public must be convinced that, 
though we may not do things in the 
Same manner, we perform them equally 
well. 


Internal Faith 


F the small trust department is to 

compete successfully with its larger 
neighbors, it must have the whole- 
heartec support of directors and offi- 
cers. It must cease to be regarded as 
a side-line, service department or a 
charitable institution. Its work must 
be regarded as of a highly specialized 
and technical nature, of importance 
equal to that of any other department, 
its personnel so regarded, a full-time 
job. Neither will it be possible to ach- 
lieve success overnight. Understanding, 
patience, faith and broad vision will 
be required, so that problems may be 
understood, the growing pains com- 
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forted, the inevitable mistakes, legal 
risks and the lean years. willingly 
accepted. 


The public cannot be expected to take 
the matter more seriously than the man- 
agement itself does. Nothing hurts a 
trust department more than to have its 
directors and important officers die 
without naming the bank to settle their 
affairs. This is sometimes due to fail- 
ure to realize that the child they have 
nurtured has finally achieved full sta- 
ture. Whatever the cause, if those close 
enough to know do not imply their con- 
fidence by their acts, is it reasonable to 
expect others, less conversant, to do so? 


No Desk Job 


E cannot hope to achieve success 

by sitting behind our desks, await- 
ing the deluge of new business which 
our improved conditions would seem to 
warrant. Having satisfied ourselves 
that all that can reasonably be expected 
is well under way and that no matter 
is considered so unimportant as not to 
be well done, we must get out and 
preach. 

In its development work, the small 
suburban trust department must com- 
pete with the new business personnel 
of its large suburban neighbor. Much 
of the development work falls on the 
shoulders of the Trust Officer. Though 
operating duties must be so allocated 
as to free as much of his time as pos- 
sible, the Trust Officer should never be 
so busy as not to be available to present 
customers of the department. When 
discussing plans with prospective cus- 
tomers, a Trust Officer’s first duty is 
always to his customer. If, as a con- 
sequence of his advice, new business 
results for the bank, so much the better, 
but a customer, present or prospective, 
must never in his own mind doubt the 
sincerity or question the motive of the 
Trust Officer’s advice. 

The purpose of our advertising is to 
create favorable public opinion. But 
public opinion is not created overnight. 
It is achieved through the daily exper- 
iences which the public has with us 
throughout the years. If these have 
been favorable, there results the con- 
fidence without which no trust depart- 
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ment can hope to succeed. In the 
smaller communities public opinion is 
especially sensitive—the reputation for 
good deeds and faithful performance 
travels fast; equally so the record of 
poor accomplishment. If we perform 
our work well, our location in a small 
community may well be to our ad- 
vantage. 


Preaching the Gospel 


HEN we set forth to preach the 

gospel, either in person or in our 
advertisements, there should be no ques- 
tion but that what we preach is the gos- 
pel. Modesty is a commendable quality in 
everyone. We should be careful never 
to overstate our case, so as to create 
any indication of infallibility. Many 
in our congregation will prove to be 
just ordinary folks, so our message 
should be direct, straightforward and , 
written in language easily understood 
by the other man. We must first satis- 
fy ourselves of the value of our product 
and we shall find it much easier to con- 


“Investment income down—loans 
decreasing —what’s the answer for 
our bank?” 


“Develop trust business—and now, 
with people more than ever con- 
cerned about their families’ future, 


well-planned trust advertising is a 
MUST for every bank.” 


From coast to coast, Purse service 
is helping banks to make the most 


of this opportunity. It can be 
adapted to your market and your 
budget. Write for information. 


The PURSE Company 


Chattanooga, Tennessee 
Headquarters for Trust Advertising 
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vince others. Keep eternally preaching, 
refreshed by the recollection that the 
trust department of your city competi- 
tor, like Rome, was not built in a day. 

Our advertising should emphasize the 
inherent qualifications of the corporate 
trustee: practical experience, continu- 
ity, collective information, financial re- 
sponsibility, accessibility, impartiality, 
group judgment, and finally, but not 
least, the time to give the administra- 
tion of estates first, not secondary, at- 
tention. 


Tell the people what they want to 
know about us. What is this service 
we offer? How do we follow-up the 
securities? How can we handle so 
many accounts adequately? Will we 
accept small accounts and, if we do, 
will these receive the same degree of 
care as large ones? Isn’t this service 
intended only for the rich? Does the 
trust department, through its personnel, 
really live in the flesh and blood and 
prove to be a real friend in time of 
need? These are some of the questions 
in the minds of our congregation and 
if we will take time to explain, no one 
who has heard will think of our depart- 
ment, however small, as a one-man 
department. If we tell him of the tasks 
involved in the settlement of an estate 
and of the careful way we perform 
these, instead of believing this an ex- 
pensive service he cannot afford, he 
may come to view it as one his family 
cannot afford to do without. 


Opinions differ as to the most suit- 
able method of carrying our message. 
Because we hope to keep our mes- 
sage warm and appealing, we must 
avoid as far as possible the use of the 
“run of the mill” type, often lacking in 
personalized appeal, nor would it seem 
wise to spend much money advertising 
in newspapers if the local one is pub- 
lished only weekly and seldom read by 
the community which in large part de- 
pends on the daily and Sunday editions 
of the newspapers of the large, ad- 
jacent city. It would seem that folders 
periodically mailed to a well-selected 
list, blotters and other messages in- 
cluded in monthly statements, placed in 
coupon rooms and prominently dis- 
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played on the counters of our office 
would prove the best media. 


Special Advantages 


MONG the arguments sometimes ex- 

pressed against suburban trust de- 
partments is that trust business there 
has not always been regarded as strict- 
ly confidential. Names of trust cus- 
tomers should never be included in the 
central file of bank customers. Ade- 
quate conference rooms should be pro- 
vided so that trust matters may really 
be discussed in private. In every way, 
we must take frequent opportunity to 
inform the public and our customers 
that trust service is of a confidential 
nature, that the confidences reposed in 
the trust department are never revealed 
—even to any other department of the 
bank, that this principle is thoroughly 
ingrained in the members of our or- 
ganization and is never violated. 


Where some men have deemed it ad- 
visable to name the intown bank where 
their business account has been car- 
ried, this arrangement may not only 
prove inconvenient for his family but 
the value of any contacts he has made 
in the commercial department of the 
large bank may be lost after his death 
by reason of his estate’s being handled 
in a new department. 


The greatest single advantage of the 
smaller suburban trust department over 
its larger metropolitan neighbor lies in 
its personal contact with beneficiaries. 
The very size of the large bank makes 
it difficult to visualize its service as 
personal and encourages the belief, 
prevalent in many men’s minds, that the 
bank will be disinterested and unsym- 
pathetic in dealing with his family. 
The suburban trust department should, 
therefore, at all times and by every pos- 
sible method indicate that it views the 
responsibility of executorship and trus- 
teeship from a broader angle than the 
perfunctory performance of investment 
and accounting operations. It should 
point out the genuine and lively interest 
which it takes in the welfare and hap- 
piness of beneficiaries, far beyond its 
strictly business duty of efficient and 
safe management of their property. It 
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should stress the fact—and let it be 
fact—that it brings the added consider- 
ation of the personal factors in the in- 
dividual home situations which its local 
position ‘makes possible. 


Finally, in our effort to take advan- 
tage of every economy, let us never 
become so cost conscious that we fail 
to provide adequate time to answer the 


Reorienting New 
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questions and assist in solving the prob- 
lems of our trust customers. Time may 
be money, but if we will take the time 
to explain, we shall avoid many of the 
costs which arise later through misun- 
derstanding. Generally, if in addition 
to improving our service, we can cul- 
tivate a more friendly attitude in our 
daily contacts, we shall reap the reward 
which our increased efforts merit. 


Business Policies 





¢¢7 CAN see a great future for the use 

of newspapers to carry the trust 
message. As wealth is distributed by 
the present and future tax programs, 
we are going to have to look more and 
more to the smaller estate owner for our 
business. When that day comes the Com- 
mon Trust is going to prove its worth. 
We will then be able to do a much more 
democratic business. The man on the 
street will be our prospect and the most 
economical way of giving him our story 
will be through the newspaper.” 

So spoke Floyd O. Shelton, assistant 
trust officer of The Fort Worth (Texas) 
National Bank, at the American Institute 
of Banking Convention in New Orleans 
last month. While only a small percent- 
age of newspaper copy readers have been 
prospects for trust service, Mr. Shelton 
cautioned against getting “into a rut in 
our thinking regarding its value.” It is 
about time, too, that newspaper adver- 
tising became something more than in- 
stitutional, and openly asked the reader 
for his business, he said. 

Turning to the value of the life under- 
writer as an aid in obtaining new busi- 
ness, Mr. Shelton remarked: 

“Due to the large lapse experience dur- 
ing and following the depression the life 
insurance trust lost much of its appeal 
with many trustmen. Perhaps as a re- 
sult of this some of us have been in- 
clined to underestimate the value of the 
life underwriter. However, he should not 
be regarded as the guy who took up so 
much of your time in working out an 
insurance trust for Smith only to have 
Smith later on borrow all he could 
against his policies and cancel the entire 


arrangement. Rather he should be re- 
garded as a valuable ally in the matter 
of prospecting for new business. 

“It‘s true that not every underwriter 
can be counted a potential ally. In every 
community, however, you will find a few 
who are having daily contacts with large , 
estate-owners. In connection with these 
men we should think, not necessarily of 
an occasional insurance trust, but of a 
means of establishing a contact with 
people in need of an estate plan which 
might involve many other services of- 
fered by our trust departments. 

“We should make a definite effort to 
let these men know how we operate and 
how we can serve. He should be made 
to feel that in bringing his customer to 
us he is doing that customer a real 
service. We should show him how in 
many instances where the circumstances 
warrant we can, by recommending the 
purchase of additional insurance, make 
the effort definitely worthwhile. I don’t 
mean that the underwriter should recom- 
mend a particular bank, nor do I feel that 
the underwriter expects us to recommend 
a particular insurance man. With the 
increasing burdens of taxation the mu- 
tual value of the trustman and the life 
underwriter to each other should definite- 
ly bring them closer together.” 

Mr. Shelton also discussed other pre- 
requisites for a successful new business 
program: sound internal policies, a well 
organized trust department, cooperation 
on the part of commercial officers and 
directors, satisfactory relations with the 
Bar (avoid practice of law and retain 
decedent’s attorney to represent estate), 
and a well-planned advertising program. 
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CENTRAL HANOVER BANK AND TRUST COMPANY 
NEW YORK 


Statement of Condition at Close of Business 
June 30, 1942 


ASSETS 
Cash and Due from Banks . . . . - $361,252,663.42 
U. S. Government Securities. . . - 660,455,500.10 
State and Municipal Securities . . . . . 475535509.89 
Other Securities . . . . . . : ss 20,417,000.86 
Stock in Federal Reserve Bank . - 2,4.30,000.00 
Loans and Bills Purchased a ee re 220,128,756.31 
Real Estate Mortgages. . . . . «. ws 6,367,444.84 
Banking Houses . . ses * we 14,440,910.00 
Other Real Botte . 2. 2. 1 5 st ew 1,038, 369.05 
Interest Accrued . . . + «© «© «© « +» 1,662,068. 39 


Customers’ Liability Account cf Acceptances. 1,389,266.47 
Total $1,337,117,489.33 


LIABILITIES 

Capital . ‘ . « ¥21,000,000.c° 
SM -s es es ee 60,000,000.00 
Undivided Profits . . . 17,802,359.28  $98,802,359.28 
Reserve for Taxes, 

Interest Accrued, etc. . . . 2. « »2 36,289.73 
Dividend Pavable 

ah ORS sk eH UFR fe 1 ,050,000.00 
ee ee ee ee ee ee ee ee ee 1,481,250.34 
» 1,231,547,589.98 


Deposits . * 8 
Total $1,337,117,489.33 


There are pledged to secure public monies and to qualify for fiduciary powers 


U. S. Government Securities eo a CR Re we ow $65,645,537-74 


Member Federal Deposit Insurance Corporation 
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Trust New Business Column 


PENSION TRUST OPPORTUNITIES:- 


HE coming Revenue Act of 1942 

will doubtless create new wrinkles in 
trust business solicitation, particularly 
for those banks which employ the estate 
planning approach. Changes in the es- 
tate tax exemption—with elimination of 
the $40,000 insurance exclusion—, reduc- 
tion of the tax-free annual amount of 
gifts, shifting of the income tax burden 
on annuity trust income from trustee to 
beneficiary; these and other significant 
amendments will call for examination of 
existing plans with a view to their need 
of revision. Here should be a wide-range 
opportunity for developing trust busi- 
ness. 

One of the fields—scarcely tapped by 
most corporate fiduciaries—which may be 
opened still further, is that of pension 
trusts. This may sound paradoxical in 
the light of the proposed bill which lays 
down more restrictive qualifications for 
exemption of such trusts than apply to- 
day. However, it is generally agreed 
that there have been many abuses of the 
pension device to avoid income taxation, 
and that the new criteria will place pen- 
sion trusts on a much sounder basis, es- 
pecially in the eyes of the Treasury De- 
partment—where it counts. With the 
resulting greater certainty of the tax 
status of pension plans, we should find 
their being more widely adopted. 

Aside from the logical role for the 
trust institution as trustee, such appoint- 
ments may well lead to other business. 
The contact thus established with the 
organization should facilitate an ap- 
proach to its officers and key employees 
for living trusts, wills, agencies (both 
corporate and personal), and other ser- 
vices. 

* * * 


DIRECTORS AND STOCKHOLDERS:- 


N recent months, we have noted a grat- 
ifying increase in the number of in- 
stances where bank directors have named 
their bank as executor and trustee. 
Nothing could create a more favorable 
impression upon the prospective trust 


customer than the information—as wide- 
ly disseminated as possible and proper— 
that the institution’s guiding personnel 
have thus exhibited faith in their own 
trust department. 


We wonder if this situation would not 
be more universal if the directors were 
brought into closer contact with the work 
of the trust department. One method 
of accomplishing this—found highly suc- 
cessful by some banks such as Lincoln- 
Alliance Bank and Trust Company of 
Rochester, N. Y.—is the “Open House 
for Directors.”* By means of these 
“behind the scenes” tours of the depart- 
ment, directors have acquired a new 
understanding of the importance of the 
trust department. Tangible results in 
the way of business—both their own and © 
of their friends—have ensued. 


Of course, the key to this whole matter 
is the President, from whom the invita- 
tions should come; he must be sold on the 
trust department, if he is not already. 
Similarly, the President can be the focal 
point in contacting the bank’s_ stock- 
holders. A letter from him—say annu- 
ally—might invite them to visit the trust 
department which, he will point out, is 
a vital factor in the earnings picture. 
Admittedly, these “tours” take up time 
but they have been known to pay hand- 
some dividends. 


* * * 
STAFF MEMBERS GUIDE:- 


ERSONNEL turnover in these days 

brings to attention the desirability of 
an employees manual, designed to famil- 
iarize the neophyte with the various ser- 
vices which his bank offers and the pol- 
icies it follows. The First National 
Bank of Memphis recently published a 
“Staff Members Guide” which appealed 
to us. On a first reading, we were in- 
clined to think that the trust services 
were too sketchily treated, and we wrote 
Advertising Manager Dave Tuttle to that 
effect. 


*Described in September 1938 Trusts and Estates 
263. 





His sensible reply quoted the old 
aphorism about “a little learning.” Ex- 
plaining that this was a manual primar- 
ily for new employees, he pointed out 
that “until the employee passes through 
the embryonic stage, he is quite likely 
to do more harm than good in attempting 
to promote this intricate phase of bank- 
ing. In order that he may learn, how- 
ever, we make it a point to take him, 
step by step, through the fundamentals 
of this, as well as other services, by 
means of constructive articles in our reg- 
ularly published house organ and by 
educational talks at employee meetings.” 


The First National Exchange Bank of 
Roanoke, Va., has issued a more preten- 
tious manual to its employees, describing 
the history of the bank and the details 
of operations for its various functions. 
This is only part of a well-rounded em- 
ployee relations program followed by the 
bank. A story on it appears in the July 
issue of Bankers Monthly. 


* * * 


FOR ANCILLARY 
ADMINISTRATION 
OF 
CALIFORNIA 

ESTATES 


We offer our services 
throughout the State 


* 


Bank of America 


NATIONAL {8YS‘A32 ASSOCIATION 


Member Federal Reserve System 
Member Federal Deposit Insurance Corp. 
CALIFORNIA'S ONLY 
STATEWIDE TRUST SERVICE 
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RANDOM NOTES:- 


“How Women Use Trust Department 
Service:”—This folder, distributed by 
Equitable Trust Company of Wilming- 
ton, Del., pointedly relates typical situa- 
tions of “How etc.”, being careful to in- 
dicate that the men, too, will find the 
company’s services valuable. 


“ “Secret Ballot’ on Wills”: The Union 
& New Haven (Conn.) Trust Company, 
in the June issue of its Journal, con- 
ducted an interesting questionnaire on 
wills. More about this in our next num- 
ber, after the returns are received. 


Empire Trust to Provide Investment 
Counsel Service for Equity Corp. 


The Equity Corp.. an investment company 
of which David M. Milton, son-in-law of J. 
D. Rockefeller, is president, has contracted 
with the Empire Trust Co. of New York to 
provide the company and its subsidiary 
investment companies with investment ser- 
vice. The contract is up for approval at a 
stockholders meeting on August 11. 


The notice to Equity shareholders states: 


“For the past several years, your corpor- 
ation and certain of its subsidiaries have 
maintained jointly an investment depart- 
ment. The function of this department has 
been to make recommendations to the man- 
agement regarding the purchase, sale and 
retention of securities. 


“The corporation and various subsidiaries 
have worked out a plan with Empire Trust 
Co. under which the trust company will 
take over the corporation’s investment de- 
partment and merge the same with its own. 
The trust company will furnish the manage- 
ment with service of the nature formerly 
given by the corporation’s investment de- 
partment. The management feels that the 
combined investment department should 
provide a satisfactory source of informa- 
tion and recommendations. In addition, the 
contractual arrangement will, it believes, 
insure the continuity of proper investment 
service during these times. 

“The annual amounts receivable by Em- 
pire Trust Co. from the corporation and 
its subsidiaries, aggregating $80,000, under 
proposed investment advisory contracts, will 
not materially exceed the cost during 1941 
of the corporation’s investment department, 
the direct cost of which amounted to 
$76,321.52.” 
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Directors and Business Development 


HAT should we do in order to obtain 

the full value of our directors? We 
want them to maintain their position in the 
community, so we could not rightfully ex- 
pect them to actively solicit new business 
or become “glad-hand shakers” for the 
bank. They are too busy and, on the other 
hand, nothing could be more harmful to 
them. 

The principal reason for the inactivity of 
directors in business development and public 
relations lies with our individual banks. We 
have failed to provide the means of direc- 
tion by which this all important work can 
be accomplished. We should define our in- 
dividual program of business development 
and public relations in such a manner that 
it will be easily understood and accepted by 
the entire directorate, and so it can be in- 
terpreted to the personnel in a manner that 
will be conducive to enthusiasm. 

The first step in the formation of a pro- 
gram could easily be the appointment of 
committees for this purpose, consisting of 
representative members of the Board of 
Directors, certain operating officers, and 
key employees. Such a group should be 
kept small but representative, and the pro- 
gram developed should be presented to the 
Board of Directors and active management 
for their approval and suggestions. The 
program should include the plan of direction 
that will be used, together with follow-up 
plans, the latter possibly being the most 
important phase of the entire plan. 

The program might include a number of 
steps, some of the more practical of which 
might be enumerated as follows: 


1. Prepare a written program for each 
calendar year outlining in detail the 
services which could or should satis- 
factorily be merchandised under exist- 
ing conditions and how these could best 
be interpreted to the public, including 
a budget giving a breakdown of how 
funds are to be used. 

. Arrange for a periodic report of busi- 
ness development, including particular 
reference to special calls, prospects, 
etc., as well as a brief resume of mis- 
cellaneous public relation activities. 

. Arrange to call on directors in special 
instances when their assistance, such 
as an introduction of an officer or in- 
formation about a prospect or customer 
that is not disclosed in usual reports 
or known, can be helpful. 


4. Encourage the directors to suggest 
business to the bank, including the im- 
portance of their own business being 
handled by the bank. Emphasize the 
detrimental value that exists in cer- 
tain instances, such as the appointment 
of individuals as trustees under wills, 
etc., when the bank has such facilities. 

. Arrange for periodic meetings of of- 
ficers and directors, including certain 
meetings with department heads and 
personnel, for the purpose of discuss- 
ing business development. 


Under such direction and proper follow 
up, which will permit the interchange of 
information among directors, results far 
beyond expectation can be obtained, for it 
will give the directors, as well as the of- 
ficers and employees, something tangible to 
work with, which will enable our individual - 
banks to better serve their respective com- 
munities in a manner that will be helpful 
to the individual and profitable to the bank. 

J. Lewell Lafferty, vice president, The 
Fort Worth (Tex.) National Bank, in ad- 
dress before A. I. B. Convention, June 1942. 


Missouri’s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

it administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southr. zstern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 
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THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 


Statement of Condition, June 30, 1942 


RESOURCES 


CASH AND DUE FROM BANKS... . o « « « « SE,197 2001055 


U. S. GOVERNMENT OBLIGATIONS, DIRECT AND FULLY 
GUARANTEED . . . o « ow «© © « «© ESISAGS ISOS 


STATE AND MUNICIPAL Secenrs oe «ee wo 86,783,596.12 
STOCK OF FEDERAL RESERVE BANK. ..... . 6,016,200.00 
OTHER SECURITIES .. . : — 177,852,501.75 
Loans, DiscoUNTs AND Sanne’ Accavemens ~ «  822,753,458.11 
ee ee 37,250,709.41 
OTHER REAL ESTATE ......- ° 6,878,110.34 
MorRTGAGES . . . a oe a ee ee a a 8,043 ,652.52 
CUSTOMERS’ Acvwrennes co |, a a 4,041 384.63 
OTHER ASSETS . . . . «2 «© « « s 8 9,039,843.76 


$3,869 463,740.13 
LIABILITIES 
CAPITAL FUNDS: 


CapiTtaL Stock. . . . . . ~ $100,270,000.00 
SURPLUS . .. . . «+ + «  100,270,000.00 
UNDIVIDED PROFITS .... . 40,799,654.82 


$ 241,339,654.82 
DIVIDEND PAYABLE AuGusT 1,1942 ...... 5,180,000.00 
RESERVE FOR CONTINGENCIES. . . . «© «© «© «© « 11,509,712.71 
RESERVE FOR TAXES, INTEREST, ETC. . . ... 3 ,836,521.78 
i, a a rrr 
ACCEPTANCES OUTSTANDING .. . — 4,625,177.35 


LIABILITY AS ENDORSER ON pens AND an 
ee on ne ee ee Ee eS eS a ew eS 768,076.80 


cE ee ee ee 6,753,566.13 
$3,869,463 ,740.13 


United States Government and other securities carried at $427,742,675.70 are pledged to 
secure public and trust deposits and for other purposes as required or permitted by law. 


Member Federal Deposit Insurance Corporation 
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Trends in Estate Planning 


HENRY S. KOSTER 
Director, Estate Analysis Co., New York City 


-TRUST DESIGN—OLD AND NEW 


HE old style trust established by a 
Will usually provided “income only 
to my wife for life, principal to chil- 
dren or grand-children at wife’s death, 
or to next of kin (distant relatives) if 
no children survive, and all investments 
during the life of the trust shall be re- 
stricted to securities classified as ‘legal’ 
investments for trust funds.” 
Changing conditions have made such 
a trust “the horrible example.” Its an- 
tiquated terms represent the reason why 
we have heard: “Poor Widow Brown, 
she is protected by a trust fund—but 
she is destitute anyway,” or “Never use 
a bank as trustee—why I know of a 
case where there is plenty of money 
in the trust, but Sally cannot get any 
of it.” These are not cases where the 
bank trustee or the beneficiary was at 
fault—the deceased husband just did 
a terrible job of planning, with no fore- 
sight. He took the conditions of 20 to 
30 years ago and said, in effect, ‘““Every- 
thing will remain the same forever.” 
Let us examine some of the consider- 
ations — accentuated by the badly 
scrambled economic conditions of to- 
day—which the planner must bear in 
mind if a trust is to be an instrument 
of protection. 
Is Wife To Be Favored Over Other 
Beneficiaries ?—A trust that limits a wife 


to the income only in effect simply pre- 
serves all the principal for secondary 
beneficiaries, whether they are children 
of the testator, distant relatives, or the 
State, in the event of no next of kin. 
Income Only, With No Payments From 
Principal.—This type of provision favor- 
ing secondary beneficiaries also disre- 
gards a number of important financial 
points. At the time it is written into 
a Will the husband’s estate may be of 
considerable size, where the income under 
ordinary conditions might be considered 
adequate for the wife, but at the hus- 
band’s death his estate may have suf- 
fered considerable shrinkage. In the 
event of serious illness of the wife, what 
might be considered sufficient income 
under ordinary circumstances might not 
cover extraordinary expenses. Higher 
income taxes and increases in the cost 
of living would also use up more and 
more of the wife’s income. Therefore, 
it is decidedly dangerous in most cases 
to restrict a wife to “income only.” 
Income, Plus an Annual Percentage of 
the Original Principal.—This is an im- 
provement on the “income only” method 
but it is still not good enough. The 
combined sum of the income, plus an 
annual distribution to the wife of a fixed 
percentage of the original principal, 
might still be insufficient to cover all 
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emergencies. In addition, if the wife 
lives long enough and continues to draw 
the allowable percentage of the principal 
each year, she might end up some day 
without any trust fund. 

Fixed Annual Minimum (Annuity), 
Plus Excess Income.—This type of pro- 
vision would say “My wife shall receive 
$5,000 a year from the trust, payable 
out of income, if sufficient, with any 
deficiency being paid out of the princi- 
pal. If the annual income should ex- 
ceed $5,000, then she shall also receive 
any excess income. The main advantage 
of this method is that the wife will at 
least know each year her minimum pay- 
ment from the trust. But again this 
type of provision makes no allowance for 
emergencies and may some day leave her 
stranded without any trust. 

Annual Disbursements, Plus Discre- 
tionary Payments From Principal. — 
Here we have the utmost we can do in 
flexibility, by means of which uncertain- 
ties of the future may be combated. Such 
a method could provide that the wife 
receive all income of the trust, an annual 
minimum annuity could be established, 


with the added saving feature that if, 
in the event of any family or economic 


emergency, such annual disbursements 
to the wife should prove insufficient in 
the judgment of the trustees, then the 
trustees shall have discretionary power 
to make further payments to the wife 
from the principal of the trust. This 
modern-type trust mechanism grants to 
the wife the necessary financial protec- 
tion without deliberately causing a trust 
to become exhausted while she is still 
living. Of prime importance to her, 
of course, is the necessity of appointing 
proper trustees whose judgment, impar- 
tiality and experience can be relied upon. 

Right in Wife to Invest Principal in 
Life Annuity.—There may come a time, 
even under the most advantageous type 
of trust plan, where the principal of the 
trust has for one reason or another be- 
come of such small size that the wife is 
in danger of being without funds in her 
older years. At such a point it might 
be the better part of wisdom to have the 
remaining principal spread over her life- 
time. This may be accomplished by a 
provision in the Will giving the wife or 
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trustees discretionary power to invest 
the principal of the trust in a life annu- 
ity contract guaranteed by a proper life 
insurance company. 

Successor Beneficiaries at Wife’s 
Death.—Upon the wife’s death whatever 
principal remains in the trust must be 
properly disposed of for the benefit of 
children or other secondary beneficiaries. 
The question here involves the problem 
of whether the husband or the wife 
should dictate the terms under which the 
children are to receive their ultimate 
shares. For instance, if the husband 
lays down rigid terms in his Will for 
the benefit of his children, which are to 
be effective only upon his wife’s decease, 
a period of many years may elapse before 
such terms go into operation. At that 
time his children will have grown up 
and the economic conditions of the fam- 
ily and country may be far different 
from those existing when the husband 
signed his Will. Therefore, it would 
appear advisable to add further flexibil- 
ity to the trust by giving the wife a 
limited power to direct by her Will the 
method under which the children are to 
receive their shares. The husband’s Will 
should, of course, set forth the alterna- 
tive method in the event the wife does 
not exercise her power of distribution. 

Trust Investment Policies.—The plan- 
ner of a Will should not waste time in 
trying to devise an investment policy for 
his trustees to follow many years into 
the future. That is what happens if the 
maker of the Will restricts his trustees 
to “legal securities.” As is the case with 
distribution of funds to beneficiaries, 
flexibility is the key-note of the invest- 
ment powers of the trust. The primary 
task of the Will maker is to concentrate 
his efforts on selecting well qualified and 
experienced trustees. When he has done 
this he should then assign to such trus- 
tees full and complete powers to enable 
them at all times to exercise their own 
best judgment regarding details of the 
investment and administrative manage- 
ment of the trust. 

The foregoing is designed simply to 
indicate some of the major financial 
problems confronting the person estab- 
lishing a trust. There are many others. 
Even the foregoing pattern may not fit 
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in many cases because of conflicting fac- 
tors. Complete analysis and study of 
family finances as a whole must be made 
before detailed decisions can be properly 
made. The battle cry in trust planning 
today is “Flexibility, Liquidity and Bal- 


ance.” 
* * * 


YOUR WAR PLANT VS. TECHNICAL 
STAFF 


N a business enterprise brain power is 

the thing that makes a plant produc- 
tive of profit. When the supply of avail- 
able technical experts is in a depleted 
state, as is the case in these days of War, 
the difficulty of replacing those lost 
through death at home is particularly 
severe and aside from the problem of 
those technicians who are called into our 
armed forces. 


We find the plant insured against all 
types of loss by damage and destruction 
(including bombing), yet the key exec- 
utives who possess the brain power to 
make the plant more than a mass of 
masonry are left exposed to risks that 
could be underwritten by an insurance 
company. <A few of the factors that 
may cause serious financial loss to a bus- 
iness, if a key executive should die while 
in the service of his employer, are: 


1. Interruption of the job on which 
he was working. 

2. Upsetting of delivery schedules. 

3. Permanent or temporary unavail- 
ability of special information and knowl- 
edge. 

4. Complete or partial stoppage of 
production for indefinite period. 

5. Cessation of credit because of un- 
stable production position. 

6. Cost of competing for the services 
of a replacement. 

7. Inefficiency in operations because of 
substitution of new technician. 

8. Reduction in new orders because of 
disorder in service and facilities. 

9. Damage caused by use of a less ex- 
perienced technician during the adjust- 
ment period. 

10. Cost of training and developing a 
proper substitute. 

Every business enterprise can protect 
itself and its stockholders by carrying 
insurance on the lives of its key execu- 
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tives and technicians. Scientifically, the 
amount of insurance to be carried on 
each such executive should be in the 
amount of loss which would be suffered 
in the event of death. As it is not pos- 
sible to forecast accurately the amount 
of such loss, a serious attempt should be 
made to estimate it as closely as possible, 
giving consideration to such loss factors 
as listed above. The proceeds of such 
insurance policies, when received by the 
company upon the death of one of the 
insured, are not subject to corporation 
income taxes under present laws. 


* * * 


STATUS OF THE TAX BILL 


HE tax bill is still in the hands of 

Congress and it is not anticipated 
that it will be laid on the President’s 
desk for signature before September. , 
Since the House Ways and Means Com- 
mittee first started its deliberations, 
there have been so many changes of pos- 
ition that it is still impossible to predict 
the final structure of the Revenue Act 
of 1942. All we can do is keep watching 
and praying that Congress will not pass 
a bill which will result in a “death sen- 
tence” for many private business enter- 
prises, as well as private ownership of 
property. Financing this War is the 
first job for all of us. But we hope that 
the methods used in accomplishing this 
objective will leave us the tools with 
which to combat the financial problems 
of the Peace that will follow. 
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FIDELITY- PHILADELPHIA 
Trust COMPANY 


Organized 1866 
Statement of Condition, June 30, 1942 


RESOURCES 


Cash on Hand and due from Banks... . $34,182,713.34 
Loans 37,815,542.80 

Investments: 
U. S. Government Securities 30,774,367.37 
State, County and Municipal Securities 14,336,950.80 
Other Investments 25,278,960 05 
Mortgages Owned “7 'geo8 t "Mortense $354,800.30) 0 5,551,733.19 
Real Estate Owned 4,121,873.87 
Vaults, Furniture and Fixtures 1,355,130.33 
Accrued Interest Receivable 699,278.93 
Prepaid Taxes and Expenses 203,585 97 
Cash and Transient Collections 388,890.30 
Other Assets 245,463.17 
$154,954,490. 12 


Capital $6,700,000.00 
Surplus 11,000,000.00 
Undivided Profits 1,680,621.51 
Reserve for Depreciation on Securities, etc. 586,836.54 
Reserve for Interest, Taxes, etc 558,490.63 
Other Liabilities 33,881.91 
Deposits 134,394,659.53 

$154,954,490.12 


United States Government obligations and other securities carried in the above state- 


ment are pledged to secure Government, State and Municipal deposits, Clearing House 
Exchanges, and for fiduciary purposesas required bylaw in the sum of $19,240,046.08. 


MARSHALL S. MORGAN KENNETH G. LE FEVRE 


President Treasurer 
A 


135 South Broad Street 325 Chestnut Street 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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Meeting Tomorrow’s Challenge 


Planning for Profitable Administration of 
Smaller Estates and Business Enterprises 


EARL S. MacNEILL 
Trust Officer, Continental Bank & Trust Company, New York 


N trust business we must always be 

looking a generation or two ahead. 
We are concerned less with the war than 
the post-war era. Whereas we have a 
tendency in trust business (perhaps be- 
cause of its legalistic background) to 
live in the past, we should force our- 
selves, consciously and periodically, to 
take a long look into the future; to try 
to put together a whole, orderly picture. 


The No. 1 fact in the world today is 
the war and its derivatives: high taxes 
and federal debt, economic § adjust- 
ments to war production with inevitable 
readjustments after, and personal ad- 
justments during war-time — perhaps 
even more difficult to readjust when the 
war ends. 


In referring to personal readjustments 
when peace comes, I am thinking of the 
“lost generation” that F. Scott Fitz- 
gerald wrote about, and wonder if a sim- 
ilar disillusionment and restlessness may 
not enter into the lives of the young peo- 
ple who today are learning the folk-ways 
of the world and who, when they come 
back, will find their own communities and 
folk-ways confining. Some of this rest- 
lessness will seek outlet in adventurous 
expansion in foreign trade, engineering, 
pioneering, even colonization of a world 
that to us finally will know no frontiers. 


The second major trust problem is the 
growing consciousness that all was not 
quite perfect with a system of living that 
fostered the piling up of fabulous wealth 
and condoned the co-existence of squalid 
poverty; so that, without abandoning our 
historic system of free enterprise, we 
may expect a tendency toward the level- 
ing off of wealth. There will be greater 
wealth in total—for wealth is raw ma- 
terials plus energy, which adds up to 


From address at New Orleans Convention of 
American Institute of Banking, June. 


production, wherein we excel—and there 
will be rich and poor, as there will be 
those who are able and those who are 
unfit; but great vested generation-to-gen- 
eration wealth will not be popular and 
taxes will whittle down that sort of 
wealth. Even if, when the war ends, 
there should be an uprush of prosperity, 
we still may see a continuance of taxation 
designed to prevent the building up of 
monstrous fortunes and to cut down siz- 
able existing estates. 


Mutual Profit 


Among our trust problems are (a) that 
of making trusts profitable to the trust 
companies, and (b) that of making trusts 
profitable to beneficiaries. 

The problem of making trust business 
profitable to the trust companies can be 
approached through cutting costs or 
increasing fees. This leads me to a dis- 
agreeable subject—cost accounting—and 
I will dispose of it briefly by saying the 
obvious: that we must spend more money 
and effort than we have in the past to 
determine what various items of service 
cost us, not merely for the purpose of 
paring these costs, but as a basis for 
mark-up, just as a merchant marks up 
his costs. Let us candidly be merchants 
of trust service; indeed we must be to 
survive. 

To do this, we must conquer the timid- 
ity nourished behind barricades of uni- 
form fee schedules and statutory fees. 
We have not found it difficult to obtain 
higher than the statutory rates where 
circumstances justify. The legislative 
intention is inferable (in states pres- 
cribing investments and fees by statute) 
that the legal rate of fees is to be con- 
sidered adequate compensation for trust 
management within the confines of the 
legal list of investments. If the creator 
of a trust imposes upon his trustee the 
responsibilities of the great wide world 
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of investments, then the trustee is in 
fairness entitled to a fee commensurate 
with the added vigilance, research and 
responsibility. 

For living trusts, I would draw a par- 
allel between the kind of service the 
donor expects of us and that expected of 
an investment counsel firm he may know; 
I would make the best estimate possible 
(under the stress of selling) of the work 
and responsibilities likely to be involved, 
and might settle with the prospect of % 
of 1% of the average value of the princi- 
pal annually, chargeable against income. 
Nor would I give up principal commis- 
sions, as such, which might be deferred, 
however, until the death of the settlor. 
We would then receive 1% of the princi- 
pal and we might, if the trust survived 
him, on final distribution receive another 
1%, or even 2% if the distribution is to 
contingent remaindermen. 

We have gone so far as to announce 
these principles of compensation in our 
trust literature, describing a range of 
rates rather than a set schedule. They 
have caused no unfavorable comment 
that we know of, and the fact that they 
are published in authoritative type makes 
it comparatively easy to negotiate a fair 
commission rate in the course of closing 
a new piece of trust business. 

We do not have to persuade bar asso- 
ciations and legislative committees or 
otherwise pursue the long, patience-wear- 
ing course of getting legislation passed 
and signed; nor should we continue the 
once well-thought-of course of rate-fixing 
through sectional organizations. Rate- 
making by negotiation, based on realis- 
tic appraisals of cost, is something each 
of us can do in our own organizations. 


Can We Serve Small Business? 


Now as to problem (b)—making trusts 
profitable to beneficiaries: 

If we cannot make trusts a medium 
more efficient and more humane than any 
other device for the conservation and 
management of money—as a means of 
maintaining the life and happiness and 
usefulness of human beings—we have 
no reason for being. 

The past twelve years have demon- 
strated the importance of flexibility in 
the planning and writing of trust instru- 
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ments. We have imperfectly learned the 
wisdom of insisting on participating in 
this planning and writing. A large pro- 
portion of wills and living trust agree- 
ments drawn today permit the trustee 
to disregard statutory restrictions on 
trust investments; to take appropriate 
action in case of defaults and reorgani- 
zations; to adopt the convenience of nom- 
inee registration; to determine what 
shall be principal and what income. 

We have only begun, however, to de- 
vise language that enables a trustee to 
handle partnerships and the interests of 
decedents and donors in close corpora- 
tions. The day is gone when we can 
greet prospective trust customers with 
“We don’t like proprietorships; we won’t 
have close corporations.” The need for 
intelligence, skill and experience is 
greater to manage a machine shop than 
to hold a block of government bonds. We 
must find a way—as trustees—to man- 
age machine shops and bakeries, bottling 
plants and ice cream factories. Of course 
we must have liberal exculpation from 
liability; we must have the ability to 
delegate discretion to managing agents; 
our powers must be as broad as the 
powers of an individual proprietor to 
deal with the trust property. In such 
cases the services of a co-trustee will 
often be welcomed—perhaps a son, who 
has been groomed to follow in his 
father’s footsteps, attending to opera- 
tions, sales and production, while the 
corporate co-trustee serves as treasurer 
and guides fiscal policies. 

A realistic attitude must be taken as 
to compensation. A practical approach 
is to suggest that the trustee be entitled 
to a “reasonable compensation, not to 
exceed __% of the average value of the 
principal annually”; maybe 2% of capital 
value annually—as a maximum—would 
not be excessive. There might even be 
incentive bonuses. 


There is a strong possibility that in 
the pattern of the future proprietorships 
and close corporations will increase in 
relative importance. The social forces 
that are operating to break up great 
estates are moving with like intent 
against bigness in corporations. A new 
vitality has been given to our statutes 
relating to restraint of trade; and while 
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there have been injustices, and a timing 
that verges on interference with the war 
effort, there is no doubt a growing real- 
ization that the enforcement of so-called 
anti-trust legislation is in the direction 
of bringing about a revival of individual 
enterprise—of returning to a personal- 
ized competitive economy. This may be 
accompanied, when the war pressure is 
relaxed, by tax legislation fostering the 
establishment of small factories and in- 
dependent distributing outlets. Trus- 
tees must march with this trend. 


Clause and Effect 


While we are beginning to insist upon 
clauses liberalizing our management 
powers, we are prone to accept without 
argument whatever whim and bigotry 
may be presented in the personal clauses 
offered to us by prospective testators and 
settlors. Usually bigotry is rooted in 
ignorance, and bigotry in dispositive 
clauses is no exception. 

One example: It is almost a cut-and- 
dried formula that, upon the death of a 
child for whom a share of an estate is 
held in trust, distribution of the princi- 
pal shall be made to the issue of the de- 
ceased child; if no issue, then to brothers 
and sisters or their issue. Such a pro- 
vision may mean, some day, that a wo- 
man who has faithfully performed her 
duties as a wife will witness the inher- 
itance pass, on her husband’s death, to 
his nephews and nieces. This is a sur- 
vival of the old landed type of trust—a 
vestigial tail from feudalism. 

We have become accustomed to clauses 
which permit “invasion” of principal (a 
rather horrible word which suggests 
armored columns) to take care of emer- 
gencies, and there are trustors who will 
insist on defining emergencies to make 
sure that they are dire enough. I have 
long favored a clause which draws no line 
at emergencies but permits the trustee 
to utilize the principal, in its discretion, 
for the maintenance, comfort and well- 
being of the life beneficiaries. If it is 
in the cards that we shall have a contin- 
uous rise in the cost of living, that taxes 
will stay at high levels, a trustee should 
have adequate powers to deal with eco- 
nomic emergencies as well as with broken 
legs and ribs. 


AT YOUR 
SERVICE 


ANCILLARY 
ADMINISTRATION 
in NEW YORK STATE 


W: invite inquiries concerning 
ancillary administration from attor- 
neys and trust companies of other 
states. 


Our affiliation with 19 other Marine 
Midland Banks in the Empire State 
gives the additional advantage of 
having a New York State fiduciary 
with close contacts in thirty-eight 
cities and towns. 


MARINE 


TRUST COMPANY 


OF BUFFALO 
A Marine Midland Bank 
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Planning for People 


Further, we should have the power to 
deal with any personal maladjustments 
that may follow the war. A mental dis- 
location may fall just short of legal lun- 
acy; in which case the power to apply 
income or principal, instead of paying it, 
might be used to avert incompetency pro- 
ceedings, and to do a rehabilitation job 
quietly—privately. Or a strict policy as 
to discretionary applications of princi- 
pal might check wastrel tendencies at a 
critical period in a young person’s life. 


In the acceptance of trust business we 
are too content to take humbly what is 
offered us. But we are not recipients of 
charity; we are a great business, trained 
to high standards of loyalty and service. 
We are entitled to meet owners of prop- 
erty and their lawyers on equal terms. 
We are entitled to say, “You are impos- 
ing on us—not giving—a responsibility 
which we will be performing years after 
you have gone. We have learned from 
experience what straitened powers and 
narrow planning can do to hurt; and we 
feel it our duty to give you and your 
heirs the benefit of our experience.” 


To meet the great changes that may 
come, individuals are free agents, within 
the bounds of law; corporations may 
merge, dissolve, contract, expand or re- 
organize. We can only do what is writ- 
ten in each of the little instruments that 
are our myriad charters. It is of trans- 
cendent importance that we write these 
charters with skill and foresight—and 


courage. 
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Community Trust Figures 


Resources of community trusts in the 
United States rose to $54,273,364 at the end 
of 1941, from $52,473,432 at the close of 
1940, according to a survey summary pub- 
lished this month by the New York Com- 
munity Trust. Largest among these com- 
posite charitable foundations is the New 
York Community Trust with funds of $11,- 
265,624, followed by the Chicago Commun- 
ity Trust with $10,541,071, the Cleveland 
Foundation with $6,777,923, the Boston 
Permanent Charity Fund with $5,609,590, 
and the Winnipeg Foundation with $3,427,- 
179. 

Aggregate disbursements of community 
foundations in 1941 were $1,605,801, com- 
pared with $2,225,396 in 1940 and $1,277,927 
in 1939. First in volume of outpayments 
in 1941 was the New York Community 
Trust, with appropriations of $398,504. 
Next in order were Chicago, $198,612; Bos- 
ton, $185,095; Cleveland, $182,720; and Los 
Angeles, $174,420. 

The Chicago Community Trust registered 
the largest growth in 1941, with the receipt 
of $1,493,815 in new funds. New York was 
second, with new funds totaling $809,988. 

Of the seventy-three community trusts 
currently in existence, fifty-seven now have 
some accumulation of resources and forty- 
seven have begun making periodical dis- 
bursements. In 1941 the Maine Charity 
Foundation, Portland (Me.), and Salem 
(Ore.) Foundation reported initial receipt 
of funds and the Dallas Community Trust 
and Harrisburg Foundation made their first 


outpayments. 
The first community foundation was 
created at Cleveland in 1914. They have 


paid out more than $16,000,000, of which 
$2,957,000 has been disbursed by the New 
York Community Trust. 
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Readjustments to Meet Higher Taxes 
Five Possibilities Suggested in Reviewing Estate Plans 


A. R. COURTICE 
Trust Officer, 'The Toronto General Trusts Corporation, Ontario, Canada 


Originally addressed to Canadians, this paper has much interest for 
estate planners in the United States where we are faced with essentially 
the same problems in conserving estates.—Editor’s Note. 


REATLY increased taxes make it 

necessary to revise estimates of the 
gross income from an estate required to 
maintain the welfare of the wife and 
children and other dependents. 


In many cases there is need for fur- 
ther insurance for this purpose. Estate 
income may also be increased by giving 
the trustee a broader range for invest- 
ments. In any situation where the in- 
come may be insufficient it is important 
that the trustee should have ample power 
to encroach on the capital of the estate 
when necessary. Many of these en- 
croachment powers, which were limited 
to illness and other emergencies, are now 
too narrow and should be revised. 

Where the widow has a life interest in 
the income of the estate which is more 
than she requires for her needs, it may 
be that the widow either uses this sur- 
plus income for the benefit of the chil- 
dren, or she accumulates it to be passed 
on to them later. In such cases, for in- 
come tax purposes, it would be advisable 
for the testator by his Will to divide 
this income among them. During the 
minority of the children, the Will could 
provide that their income should be used 
by the trustee for their benefit under the 
mother’s direction, without disturbing 
the effect of tax saving. 

If the wife is left a stated amount 
per year from the estate, even though 
this may require regular encroachments 
upon the capital of the estate, or even if 
it were all paid regularly out of capital, 
the Income Tax Act now provides that 
this will all be taxed as income. If, how- 
ever, the Will leaves the annual income 
from the estate to the wife, with power 
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to the trustee to encroach on capital 
whenever necessary for the wife’s bene- 
fit, so that she may always be comfort- 
ably provided for, in this way only the 
income and none of the capital received 
by the wife is taxed as income. 


Meeting Increased Succession Duties 


Estates are now subject to both Do- 
minion and Provincial succession duties.. 
Over-night our clients found their suc- 
cession duty obligations doubled, with no 
extension of time for meeting these pay- 
ments. Furthermore, for many, this has 
come at a time when further insurance 
is either impossible or may be secured 
only at a very heavy premium. 

This new situation requires a review 
of every Will to see how each estate has 
been affected and what readjustments 
can be made to deal with it. Benefits 
for dependents must, of course, be re- 
duced and you will have to consider in 
each case how serious this may be for 
the beneficiaries. In some cases, char- 
itable and other outside bequests may 
have to be sacrificed to protect the prin- 
cipal beneficiaries. If these outside be- 
quests are still to be made, they can be 
expressed in percentages of the estate 
rather than in stated amounts, so that 
they will always bear a relative propor- 
tion to the present size of the estate. 


Five Possible Adjustments 


If it is found that an estate would have 
to be sacrificed because of insufficient 
liquid assets to pay these duties, there 
are five possible adjustments: to add 
liquid assets; to substitute investments; 
to arrange for some beneficiaries to pay 
their share of the duty; to postpone pay- 
ment on future interests and to reduce 
the estate by gifts or trusts. 








1. Adding liquid assets—If it is rea- 
sonably possible or practicable to buy 
further life insurance for this purpose, 
this is, of course, the best possible solu- 
tion as the estate may then be left in its 
status quo. Where insurance policies 
have been made payable to designated 
beneficiaries and are therefore not avail- 
able to the executor for the payment of 
succession duties, it may be advisable 
to consider making some of these poli- 
cies payable to the estate for this pur- 
pose. 

Parenthetically, is the taxpayer receiv- 
ing every assistance to meet his obliga- 
tion when succession duties are levied 
against life insurance that he has pro- 
vided for the payment of these duties and 
when additional insurance which he may 
take for this purpose will result in rais- 
ing the rate on his whole estate? This 
exemption was allowed by Ontario prior 
to 1937. Not only is this consideration due 
to the hard pressed estate, but it would 
also be in the government’s interest, as 
otherwise I fear that in many cases they 
are not going to be able to collect without 
practically taking over the estate. 

2. Substituting investments—If addi- 
tional insurance is not possible, or can 
only in part provide for this new succes- 
sion duty obligation, the estate owner 
might substitute investments in the es- 
tate to provide more liquid assets. He 
will probably hesitate to do as it will, 
in his opinion, represent a loss to his 
estate, but it may be better for him to 
face it over a period of years than to 
leave it to his executor to have to dis- 
pose of sufficient of these assets to real- 
ize the cash within a short period. 

3. Arranging for some of the benefic- 
iaries to pay the duty on benefits passing 
to them.—It has been rather common 
practice to provide in the Will that all 
succession duties should be paid out of 
the estate. It may be more prudent that 
some of these beneficiaries should have 
to bear their own succession duties. This 
may apply where any substantial inter- 
ests such as a business pass to a bene- 
ficiary, but more especially in the case 
of gifts made during lifetime, assets held 
in joint ownership—such as a bank ac- 
count—that pass by survivorship, and 
where life insurance is payable direct 
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from the insurance company to a named 
beneficiary. 

4. Postponing payment on future in- 
terests where trusts are created by the 
Will_—Where there are remainder inter- 
ests in the estate, the succession duties 
on the life and remainder interests may 
all be settled within the six months’ pe- 
riod following the testator’s death. 
Under normal conditions this has been 
considered a prudent thing to do, as a 
considerable saving can be made in this 
way. Where, however, there is going to 
be undue sacrifice of assets to pay all 
these duties within the six months, or 
where it may result in a serious reduc- 
tion of the widow’s life income, consider- 
ation will have to be given as to whether 
the duty on only the widow’s life interest 
should be paid immediately, leaving the 
payment of duty on the children’s re- 
mainder interests until after the widow’s 
death. This will mean a revaluation of 
the estate at that time with no deduction 
allowed for the widow’s capitalized life 
interest upon which the duty has already 
been paid, but this may unfortunately be 
made necessary by the circumstances. 


5. Reducing estate by inter vivos gifts 
or trusts——Where the testator contem- 
plates making charitable bequests by 
Will he may consider making these gifts 
during his lifetime, as these gifts are 
then duty free. Under the Dominion 
Act one-half of every charitable bequest 
that exceeds $1,000 is subject to tax at 
the rate applicable to bequests to stran- 
gers—highest rate chargeable. 


There are substantial savings that 
may be made now through the creation 
of trusts for the wife and children. Ac- 
count must, of course, be taken of the 
Dominion gift tax which has been in- 
creased so that its range is now from 
7 to 25% of the value of the gift, less 
certain deductions. 


Settlement Options 


Settlement options under life insur- 
ance contracts are becoming increasingly 
important in estate planning. They are 
not the cure-all for estate problems, ex- 
cept for the small estates. In the larger 
estates they have a definite place when 
they can be properly coordinated in an 
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estate program, but they also have their 
limitations. Too much of the insurance 
may be withdrawn from the estate and 
arranged on an inflexible contract basis, 
requiring regular depletions of capital, 
when more than ever it would appear that 
a good measure of flexibility in an estate 
may be advisable to meet conditions. 


In a recent circular of an insurance 
company it is stated that “Changing 
needs and conditions make it desirable 
for the policy-holder to review settle- 
ment options frequently. In this way 
only can he make sure his beneficiary will 
get the most out of the policy.” This 
can be done while the policyholder is 
alive, but not after, when the contract 
becomes fixed. Is it not reasonable to 
suppose that after his death there will 
still be the same need for revisions in 
the interests of the beneficiary? This 
situation can then be relieved only 
through the Will where the trustee can 
continue to exercise’ discretionary 
powers. 

While the primary purpose of settle- 
ment options is to provide assured in- 
come for dependents, in many cases it 
has been found that the widow has died 


during the guaranteed period, perhaps 
after receiving only a few of these pay- 
ments, without proper provision having 
been made to carry this income on to 
the other dependents, with the result that 
the balance of the policy has reverted to 


the widow’s estate. This could have been 
avoided had the policy named the chil- 
dren as contingent beneficiaries, or it 
could have been dealt with by a declar- 
ation in the Will which would have prop- 
erly protected their interests, even if 
they were minor children. 

We have also found cases where a 
minimum income for the widow has been 
carefully considered and provided for in 
the Will, with power to the trustee to 
encroach on capital when the income is 
insufficient. Later, insurance policies 
which were payable to the estate when 
the income provision was considered have 
subsequently been made payable to the 
widow on an income basis under a set- 
tlement option. If the Will is not re- 
vised to conform to this situation, the 
widow is going to receive a much greater 
income than was intended and in addi- 
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tion the estate may suffer heavy capital 
encroachments that were not contem- 
plated. Therefore, no Will should be 
considered without taking into account 
income policies, and no policy should be 
arranged under a settlement option with- 
out considering the Will—a good example 
of the necessity and value of coopera- 
tion between life insurance and trust 
companies in the settlement of estates. 


Life Insurance Decreases 


New paid-for life insurance for May 
showed a decrease of 11.7 per cent as 
against May of last year, The Association 
of Life Insurance Presidents reported last 
month to the United States Department of 
Commerce. The amount for the first five 
months of this year was 10.8 per cent 
greater than for the corresponding period 
of 1941. The report aggregates the new 
paid-for business—not including revivals, 
increases or dividend additions—of 39 
United States companies having 81 per cent 
of the total life insurance outstanding in 
all United States legal reserve companies. 


ea/ealeajeaieatea esleafegiea 


Executors are invited to sell 


DIAMONDS 
GOLD and SILVER 


to one of Fifth Avenue’s oldest jewelers 


Executors of estates will find 
this new Brand-Chatillon service 
of material assistance in the 
quick conversion of diamonds, 
gold jewelry, and silver into 
cash. The long established 
Brand-Chatillon reputation as- 
sures accurate appraisal and the 
best possible prices—particularly 
high at the present market. 


We invite your inquiries. 


BRAND-CHATILLON 


H. S. Fischer, Inc. 
703 Fifth Avenue - St. Regis Hotel : New York 
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THE 
NEw YORK TRUST 
COMPANY 


I0O0 BROADWAY 


MADISON AVENUE AND 40THST. TEN ROCKEFELLER PLAZA 


CONDENSED STATEMENT OF CONDITION 
At the close of business, June 30, 1942 


ASSETS 


Cash on Hand, and in Federal Reserve and Other 

Banks . « «+ - « « $172,621,381.52 
Exchanges, Collections and Other Cash Items . - 24,628,061.41 
United States Government Obligations — Direct 

ee eae eee Sh 
Other Bonds and Securities. . . - « « 25,616,563.19 
Loans, Discounts and Bankers’ Acceptances > « « €95,320,557.77 
Interest Receivable, Accounts Receivable and 

Other Assets .. a a e 3 1,548,075.86 
Customers’ Liability for Acceptances —: P 723,297.19 
Real Estate Bonds and reall . . 3,375,480.89 
Equitiesin RealEstate. . . — 1,581,000.17 
Banking Premises—Equity. . ... — 2,020,997.42 


$612,719,717.64 


LIABILITIES 


Deposits. . $558,925,329.83 
Outstanding and Certified Checks 9,683,705.65 $568,609,035.48 
Dividend Payable July 1,1942 . 437,500.00 

Accounts Payable, Reserve for Taxes ‘and Other 
pe ae ae > ar te ee le Se 1,451,253.37 
Acceptances .. . é es tap ninietuedl teknes a 971,415.44 

ne. } 6 es 12,500,000.00 

Surplus . . ‘ 25,000,000.00 
Undivided Profits ‘ ‘ 3,750,513.35 41,250,513.35 
$612,719,717.64 


United States Government obligations and other securities carried 

at $30,365,805.02 in the above statement are deposited to secure 

public and trust deposits and for other purposes required by law. 
Malcolm P. Aldrich TRUSTEES B. Brewster Jennings 

New York Socony-Vacuum Oil Co., Inc. 
: Francis B. Davis, Jr. 

Arthur A. Ballantine President Howard W. Maxwell 
Root, Clark, Buckner United States Rubber Company New York 


© Ballantine F. Trubee Davison Harry T. Peters 
John E. Bierwirth President, American New York 
President Museum of Natural History Senn Paster 


James C. Colgate Russell H. Dunham President, National Distillers 
Bennington, Vt. Chairman of the Board Products Corporation 
Altes’ A. Cock Hercules Powder Company Dean Sa ; 

Cook, Nathan, Lehman Samuel H. Fisher Sage, Gray, Todd & Sims 
& Greenman Litchfield, Conn. Vanderbilt Webb 


William F. Cutler William Hale Harkness New York 
Vice-President New York Medley G. B. Whelpley 
American Brake Shoe & Fdy. Co. Guggenheim Bros, 


Member of the Federal Deposit Insurance Corporation 





Public Liability Insurance 


Blanket Policy Suggested for Fiduciary’s Risks 
Not Covered by Standard Forms 


HENRY PIRTLE 
Trust Officer, The Cleveland Trust Company 


T is undoubtedly the general rule that 

“the trustee is subject to personal 
liability to third persons for torts com- 
mitted in the course of the administra- 
tion of the trust to the same extent that 
he would be liable if he held the property 
free of the trust.” (Restatement of the 
Law of Trusts, Sec. 264.) A trustee who 
has incurred such a liability is entitled 
to indemnity out of the trust estate if 
the liability was incurred in the proper 
administration of the trust and the trus- 
tee was not personally at fault in incur- 
ring it.* (Scott on Trusts, Sec. 247.) 
In a number of cases it has been held 
that a tort creditor can enforce his claim 
against the trust estate even though the 
trustee was personally at fault, and 
therefore was not entitled to indemnity 
out of the trust estate. (Scott, Sec. 
271 A.2). 


In Restatement of the Law of Trusts, 
Section 176, comment (b) it is said: 
“It is the duty of the trustee to take 
reasonable steps to procure such insur- 
ance as is customarily taken by prudent 
men.” In a New York case, In re Lath- 
er’s Will, (1930) 243 N. Y. Supp. 366, it 
was objected that a trustee had not car- 
ried enough liability insurance. (This 
case is also of importance in that the 


*Cf. Uniform Trusts Act, Sec. 13. 


trustee was given exoneration out of the 
trust assets.) The Surrogate said: 


“The question of sufficient liability in- 
surance to cover the fire situation has 
arisen here. What the general custom 
was, if any, as to the reasonable amount 
of liability protection taken out in 1922 
is one thing, and what is reasonable to- 
day is quite another thing. Modern ap- 
pliances of the machine age have pro- 
gressed so fast in this country that the 
idea of protection afforded by all kinds 
of insurance has made rapid strides. The 
man with the modern income nowadays 
is educated to secure greater liability 
protection. In my opinion, a $10,000 
liability protection in 1922 and before 
was generally considered ample. I find 
no cause for censure of the trustee on 
this point.” 


From the foregoing it would seem that 
a trust company could be justly criti- 
cized for not procuring public liability 
insurance in a reasonable amount for 
protection against judgments for dam- 
ages in tort recovered by third persons, 
because in some states at least the trust 
estate as well as the trustee may be held 
liable for his torts; that even where the 
trustee alone is liable to suit, he may 
well be entitled to reimbursement from 
the trust and therefore the insurance 
should be taken for the protection of the 


57 





58 


trust. The insurance being for the 
benefit of the trust estate, the premium 
cost is a proper expense to be paid from 
the trust estate. See Prudential Ins. 
Co. v. Land Estates, Inc. (1939) 31 Fed. 
Supp. 845; In re Stewart’s Will, (1939) 
9 N. Y. Supp. (2d) 315; In re Lather’s 
Will, supra. 


Improved but not Perfect 


NYONE familiar with the so-called 

“standard form” of public liability 
policy as it has been written over a per- 
iod of the past twenty years is aware of 
substantial changes and liberalization of 
the conditions in favor of the insured. 
The writer believes that much of this 
has been accomplished by reason of the 
demands made by fiduciary institutions 
that they be furnished with forms of 
coverage appropriate to the prevailing 
conditions and careful management 
which they have endeavored to apply to 
trust properties. Nevertheless the stan- 
dard forms do not furnish to the trust 
company the full protection to which it 
is entitled. Furthermore, the compar- 


ison of a number of policies will show 


that the forms are far from “standard” 
in many respects. 

One trust company with which the 
writer is familiar, which for convenience 
we may call T, has procured and main- 
tained for a number of years a blanket 
policy of public liability insurance cov- 
ering all the properties held in all its 
trust departments, whether as trustee 
holding title, as agent for collection of 
rents, or in any other capacity. This 
policy is intended to be excess coverage, 
which means that it is expected that 
each trust will procure primary coverage 
with one of the regular companies upon 
the standard form. Accordingly the 
blanket policy operates only to charge 
the insurance company in cases where T 
might be held liable and be required to 
pay funds in some case not included in 
primary coverage or where primary cov- 
erage is not furnished or is insufficient. 

In such blanket policy ‘‘Assured” 
means “1. T, individually and as fiduc- 
iary; 2. Any subsidiary of T; 3. Those 
corporations, a majority of whose voting 
corporate shares are held by T in any of 
its trust departments; 4. Those persons, 
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individual or corporate, who shall in any 
manner become enfeoffed or seized as 
fiduciaries for the use and benefit of T 
as fiduciary; 5. Agents of the above 
described Assured; and 6. Co-trustees.”’ 
“Assured” also includes executive offi- 
cers, who are defined to mean every offi- 
cer and every director in his official ca- 
pacity “regardless of whether he has an 
official title or whether his title contains 
the designation of assistant, and all other 
employees acting in an authorized and 
official capacity in representing the As- 
sured, as defined in Sections 1, 2, 
and 3” above, “regardless of whether 
said individuals are serving with or with- 
out salary or other compensation.” 

Among the accidents covered are those 
occurring elsewhere than on the demised 
premises “if caused by an employee of 
the insured while engaged in the per- 
formance of his duties as such away from 
the premises.” An illustration of appli- 
cation of this coverage is where an em- 
ployee directed to dispose elsewhere of 
some deleterious substance used about 
the premises does not make proper dis- 
position of such substance whereby 
someone else is injured. The liability 
covered includes, as is now customary in 
the standard form, liability for conse- 
quential damages resulting from loss of 
services and expenses caused by the in- 
juries. “The words ‘bodily injuries’ 
wherever they appear in this policy shall 
be construed to include illness, sickness, 
disability, asphyxiation and mental ang- 
uish.” “Employees engaged on property 
controlled by T for one interest in its 
fiduciary capacity shall be considered as 
public persons under this policy with re- 
spect to other property administered by 
the Assured as fiduciary for any other 
interests.” 


Unknown Liability 


AND its officers or nominees acting 

in its behalf hold trust title to mis- 
cellaneous parcels of real property lo- 
cated in the home state and elsewhere. 
It has been found at times that persons 
have executed and filed for record deeds 
to parcels of real property naming T 
as grantee, such action having been taken 
wholly without the knowledge of T. 
While such action, by lack of delivery 
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of the deed, might not convey good title, 
nevertheless the record title is in T and 
it may be sued in case of accident upon 
such property. “The words ‘premise’ or 
‘premises’, wherever they appear in this 
policy or in any indorsements attached 
to this policy, shall mean: All real prop- 
erty, or properties, consisting of lands, 
tenements and hereditaments together 
with fixtures, INCLUDING ELEVA- 
TORS, * * * wheresoever the same shall 
be situated, the title or color of title to 
which or the possession of which is in 
the Assured, in its fiduciary capacity and 
not individually, at the time the bodily 
injuries were suffered or alleged to have 
been suffered. Such words shall mean 
also the sidewalks and other ways im- 
mediately adjacent to such properties.” 

It is important that coverage attach 
immediately when title to or possession 
of the property shall be acquired by T 
in trust, whether or not anyone con- 
nected with T shall be aware of such 
condition, and without necessity of no- 
tice being given to the insuring company. 
“This policy shall extend automatically 
to and cover all additional premises when 
the estate, right, title, color of title, in- 
terest or possession of the Assured shall 
come into existence. The Assured shall 
report to the Company within a reason- 
able time after acquisition of all such 
premises coming to the knowledge of the 
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Assured upon forms provided by the 
Company for that purpose.” 

It may be necessary for T in its fiduc- 
iary capacity to assume liability in some 
case, therefore “This policy shall also ex- 
tend automatically to cover any liability 
voluntarily assumed by the Assured 
under any contract or agreement. The 
Assured shall furnish to the Company a 
copy of the contract or agreement within 
a reasonable time after it is entered into 
and the Company shall then issue an en- 
dorsement to be attached to this policy 
covering such assumed liability and 
charging an additional premium com- 
puted upon a pro rata basis from the date 
the contract or agreement was entered 
into to the expiration date of this policy.” 

While the coverage afforded by the 
policy is automatic and covers in blan- 
ket form all properties held or handled 
by the trust departments of T, it may ° 
cancel any such coverage and eliminate 
any specific parcel from the policy, by 
notice to the company, on a pro rata and 
not short term basis. T is in duty bound 
to furnish the company a list of all 
parcels so automatically covered and not 
excluded by notice to the company. 
While T is required to furnish the com- 
pany with a schedule showing the prem- 
ises covered by the policy, so that it may 
charge an appropriate premium there- 
for, “this policy shall likewise cover and 
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include those premises which may have 
been omitted from such schedule but 
which will be reported subsequently. 
The omission of any premise from the 
schedule of properties * * * shall not in 
any way affect the coverage on such 
premises.” “Should there be any change 
in the occupancy of the property, or in 
the relationship or interest in the prop- 
erty during the term of this policy, the 
coverage provided hereunder shall in no 
way be invalidated by such change” but 
the premium shall be adjusted. 


Beneficiary Protection 


ASES arise where the beneficiaries 

are joined as parties defendant in 
damage suits, either where T has title 
in trust for the beneficiaries or where T 
may be acting as agent for the benefic- 
iaries. It is entirely possible that al- 
though the plaintiff has charged T as 
being the actor in the wrong and has en- 
deavored also to hold the beneficiaries 
by attributed liability, cases have been 
known where T, the alleged actor, has 
been dismissed by the court or jury but 
the proceeding has not been dismissed 
as to the beneficiaries who have been 
joined with the fiduciary in the suit. 
Under this anomalous situation the in- 
surance company might well say that the 
policy is written to protect only the fiduc- 
iary. Consequently the policy under dis- 
cussion contains a clause whereby “the 
coverage granted under this policy to the 
‘Assured’ is extended to cover the legal 
liability * * * of any ‘Additional Assured’ 
for bodily injury or death, caused by the 
neglect of the ‘Assured.’ It is not the 
intent or purpose under this policy to 
cover the legal liability of an ‘Additional 
Assured’ as respects any bodily injury 
or death caused by or resulting from 
negligence of any ‘Additional Assured.’ ” 
The words “Additional Assured” “shall 
mean, in relation to the Assured: Bene- 
ficiaries, Donors and Cestuis que Trus- 
tent, for whom respectively T is 
fiduciary.” 

It is thought that by such provisions 
the policy should protect any beneficiary 
from liability attributed to him because 
of some wrongful act or omission of the 
fiduciary. “The coverage granted to the 
Assured under this policy shall not be 
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affected or impaired in any manner by 
any Additional Assured and, likewise, no 
notice or notices from the Company to 
any Additional Assured shall in any way 
or manner affect or impair the rights of 
the Assured under this policy, unless an 
executive officer of T shall have had 
knowledge of such act and have acquie- 
sced therein in writing.”” When the com- 
pany settles any claim “the release shall 
be drawn to protect the Assured and 
Additional Assureds.” 

While the company has the right to 
inspect the properties and to suspend 
coverage, it may do so only after thirty 
days’ notice in writing. Injuries caused 
by the conduct of any business trade or 
profession conducted at or on any of the 
premises covered by the policy by the 
“Additional Assured” are excluded “but 
this exclusion shall in no way apply to 
the Assured.” The standard form cus- 
tomarily provides that the Declarations 
shall be “representations” and that “this 
policy is issued in reliance upon the 
truth of such representations.” The pol- 
icy which we have been describing pro- 
vides that “the Assured * * * declares 
the several statements in the declarations 
to be true, and this policy is issued in 
consideration thereof and the payment 
of the premium.” It is thought that such 
change would not make the declarations 
“representations” as that term is used in 
the standard form. 


Who Is To Pay? 


NTIL parties whose duty it is to 

furnish primary coverage have be- 
come accustomed to being billed for their 
pro rata part of the premium payable 
upon the blanket policy, some resistance 
to payment of such premium will be en- 
counterec. Not only such parties but 
the insurance agents writing the policies 
of primary coverage do not understand 
immediately why, having furnished in- 
surance policies naming the trust com- 
pany as one of the assured, the parties 
should then pay for additional insurance 
to the fiduciary in its blanket policy. It 
has been found from experience that if 
each case is handled sympathetically to 
this objection and if the reasons for 
carrying the blanket policy are explained 
to the parties, they usually pay the state- 
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ment rendered. This means that the 
policies of primary coverage furnished 
by such parties must be analyzed and the 
exclusions and lack of inclusions from 
the standpoint of the fiduciary be illus- 
trated to such parties. 


One of the most liberal forms showed, 
among others, these restrictions in cov- 
erage: The amount of coverage although 
substantial was less than the limits of 
$50,000/$100,000 carried in the blanket 
policy, which amount was thought neces- 
sary for the protection of the fiduciary 
in territory where juries frequently ren- 
dered large verdicts. The declarations 
limited coverage for liability for eleva- 
tor accidents to those particular eleva- 
tors specifically scheduled. The policy 
did not apply to any accident (definition 
of hazards) unless it was in connection 
with the ownership, maintenance or use 
“for the purposes stated in the declara- 
tions;” “to the handling or use of goods 
or products handled, delivered or mis- 
delivered by any of the insured where 
the accident occurs away from the prem- 
ises;” “to bodily injury or to death of 
any employee of the trust company while 
engaged in the employment of the in- 
sured,” who may happen to be on such 
premises and incur such accident. The 
insurance company or any of its inspec- 
tors might suspend forthwith the insur- 
ance by written notice mailed to the in- 
sured at the address given, namely, the 
address of the tenant under the lease. 
The policy would not protect the trust 
company upon the happening of an acci- 
dent unless written notice thereof should 
be given to the insurance company, some- 
thing which might not be within the 
knowledge of the trust company. Some 
assured other than the trust company 
might make some payment to an injured 
party fundamentally contrary to the pol- 
icy. The trust company might be limited 
in its recovery to other insurance car- 
ried by the other named insured. The 
policy excluded from its coverage any 
accident caused by any minor employed 
by the insured in violation of law as to 
age, or under fourteen years of age 
where there is no law restricting such 
employment, or caused by or through the 
making of structural additions or alter- 
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ations; and excluded liability assumed 
under any contract.* 


One of the conclusions to be drawn 
from the foregoing comments is that 
each of the situations mentioned is a 
case where the “primary coverage” fur- 
nished by the person obligated therefor 
differs from the blanket policy which the 
trust company procured and lessens the 
protection which the trust company 
should have when it holds title to, or 
handles or manages, real property for 
others. Nevertheless the underwriters 
of the blanket policy have substantially 
reduced the premium upon the particular 
parcel because such party procured and 
maintained the primary policies above 
referred to. Undoubtedly the under- 
writers of the primary policies could 
furnish the fiduciary the protection 
which it needs but they have not done 
so in the standard form, for which rea- « 
son it is essential that the trust com- 
pany secure’such coverage automatically 
and without the necessity of writing a 
special policy. Furthermore, while stan- 
dard policies to some extent protect the 
trust company acting in its fiduciary ca- 
pacity, they do not in any way protect 
the beneficiaries of the trust should they 


*E.g. The provision in many long term leases 
to the effect that the lessee will protect, indem- 
nify and forever save and keep harmless the lessor 
and the demised premises for and against any 
penalty, fine, damage, and expenses whether oc- 
casioned by act or neglect of the lessee or by any 
person holding or claiming by, through or under 
the lessee or by any occupant of the premises and 
will protect and save harmless the lessor against 
damage and expenses arising from acts generally 
covered by public liability insurance policies. 


Experienced Corporate Trust Man 


20 years with well-known trust company 


SEEKS CHANGE 


Capable man on examination of trust 


closing, mortgage 
accounting, bond issue 


mortgages, agreements, 
foreclosure, trust 
reorganizations. 


Would connect with trust institution 
offering future in any part of U. S. Addi- 
tional information and ample references on 
request to Box D 42, Trusts and Estates, 
50 E. 42 St., New York, N. Y. 





62 


be joined in a damage suit against the 
trust company. 


Check Protection 


HE declarations limit the coverage 

under the terms of the remainder of 
the policy. All recitals in such declara- 
tions and particularly the filled-in type- 
written matter should be examined with 
meticulous care by the trust company 
to determine whether such declarations 
were prepared with the specific problem 
of the trust company in mind and 
whether the words used actually limit 
the trust company’s protection. Attached 
riders may sometimes decrease the pro- 
tection of the trust company rather than 
increase it. 

A careful reading of all the printed 
matter in each policy of primary cover- 
age presented to the trust company will 
disclose other clauses not contained in 
the more liberal contracts. A public li- 
ability insurance policy is a technical 
instrument intended to cover only certain 
specified conditions. The insuring com- 
pany is justified both legally and morally 
in rejecting any claim not within the 
strict letter of its contract. We should 
feel bound to read the contracts tendered 
to us and be content to do without cov- 
erage not given by those contracts which 
we accept unless we shall procure our 
own coverage against the contingencies 
both “excluded” and “not included.” The 
expense of such coverage to protect the 
trustee, the trust estate, and the bene- 
ficiaries should be charged to the trust 
estate if it is not paid by those primarily 
billed therefor. 


PIMBERLAND APPRAISALS 


JAMES W. SEWALL 


Old Down. Vi cairne 
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CONSERVATION HINT 
Public Relations Men Take Note 


Not only ultra-elaborate convention pro- 
grams, but also advertising brochures are 
being financed by banking institutions, with 
such extravagant use of paper as to create 
the reverse of a favorable opinion by the 
recipient. It is amazing to find “direct- 
mail as usual” with all the embellishments 
of exquisite artistry while the country is 
engaged in the serious business of War and 
threatened with shortages of materials or 
manpower. To the average citizen—and 
therefore surely to the business or profes- 
sional type of trust prospect or client—it 
seems utterly unbusinesslike, if not down- 
right unpatriotic, for a bank or trust or in- 
surance company to waste any “sinews of 
war” or essential materials and manpower 
as, for example, by the use of only one side 
of a large, heavy, high quality folder stock 
for mail advertising. It would be as pre- 
judicial for a publisher to print on only one 
side. White space—Yes—but not waste 
space. Paper and ink and metal for cuts 
cost money and in these times cost valu- 
able supplies or time that could be put to 
better use; and the public knows it and 
doesn’t think well of fancy frills. The 
“cuffs” will have to be left off booklets, 
financial advertising brochures, and conven- 
tion give-aways too. 


Buchanan Heads Boston Council 


M. Luther Buchanan, of the Massachu- 
setts Mutual Life Insurance Company was 
elected president of the Boston Life Insur- 
ance and Trust Council at its recent annual 
meeting. Arthur B. Tyler, assistant trust 
officer, The National Shawmut Bank of 
Boston, was elected vice president; James C. 
Donahue, trust officer of the Webster & 
Atlas National Bank of Boston, treasurer, 
and William C. Coogan of Wilmington, 
secretary. 

Edward M. Hallett, assistant vice presi- 
dent of the State Street Trust Co.; P. 
Stokes Gaither, assistant trust officer of the 
Merchants National Bank of Boston, and 
George Twigg, Jr., of the Phoenix Mutual 
Life Insurance Co., were elected to the exe- 
cutive board. 

John D. Wright, nationally known tax 
consultant of Baltimore, discussed the effect 
of the Revenue Act of 1942 on trusts, life 
insurance and estates. 





TRUST OPERATIONS 


Common Sense in Common Trusts 


1. Adequate legal authority, prefer- 
ably in the form of as simple a statute 
as possible, is a prerequisite to establish- 
ment of a common trust fund. 


2. A real need for such a fund should 
precede its organization; its value would 
be questionable if less than 50 accounts 
were eligible and the initial size of the 
fund were not at least $50,000 and ulti- 
mately eight to ten times that. 


3. The plan should be simple and flex- 
ible: units having an initial value of $10 
(for ease of calculation and full invest- 
ment, among other reasons) ; income be- 
ing paid on the accrual rather than cash 
basis (to avoid excess entries, segrega- 
tion of coupon collection into periods dur- 
ing which it accrued, etc.), involving per- 
manent investment of one quarter’s dis- 
tribution by means of an advance from 
principal to income; fiscal period includ- 
ing all distributions during one calendar 
year to simplify tax work; valuation and 
distribution dates being chosen to avoid 
monthly peak periods. 


4. Simple and adequate tax records 
should be kept, with quarterly break- 
downs of amounts distributed and of 
gains and losses realized posted to the 
stock ledger of the fund on a special 
form to coincide with the breakdown of 
the partnership return. 


5. Corporate agency procedure should 
be used in operating the fund, the rec- 
ords of participating accounts and the 
disbursement of income being handled 
as a dividend paying agency. 

6. The minutes of the supervisory com- 
mittee should set forth the policies for 
operations. 

7. Individual trusts should be admitted 
on a spaced periodical basis to avoid ad- 
verse markets as far as possible. 

8. Diversification of investments by 
geographical area, maturity, type of in- 
dustry and class of security will assure 
stability of income and safety of prin- 
cipal; proper diversification produces a 
medium of investment which may well 
be rated better than the average ratings 
of the individual issues which compose 
it. The common trust fund provides not 


only economy in costs (principally in the 
saving of brokerage charges) but affords 
impartiality and equality of investment 
opportunity for participating trusts. 
The common trust fund also permits flex- 
ibility and adaptability of investment 
policy, since new cash from additional 
participations may be invested to achieve 
a new design without recourse to the 
trading which would be necessary in 
the average smaller account, while the 
less desirable issues may be sold to pro- 
vide funds for withdrawing units. 

Highlights of address by E. P. Neilan, 
associate trust officer, Security Trust 
Company, Wilmington, Del., before 
American Institute of Banking Conven- 
tion, June 1942. 

——$____ 9 


Comptroller’s Trust Unit Abolished 


The Comptroller of the Currency’s special 
administrative unit for trust departments 
has been merged with the examining di- 
vision, it was learned recently. Linus A. 
Kelly, head of the unit since its establish- 
ment two years ago, resigned from the 
Comptroller’s office. More than 1,500 
national bank trust departments, adminis- 
tering almost $10,000,000,000 in personal 
trusts, were under the supervision of the 
abolished unit. 


Courtesy The New Yorker and Garrett Price 


“All I can say, gentlemen, is that after 
getting only two lousy raises in fifty years, 
this watch certainly comes as a great sur- 

prise to me.” 
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Peoples-Pittsburgh’s Common Fund 
Earns 4.1% — 36% in Common 
Stocks 


Peoples - Pittsburgh Trust Company’s 
Common Trust Fund “A”, started June 10, 
1940, to provide reasonable income for small 
trust estates, paid out $3.92 on each $100 
unit, it was disclosed in the annual report 
for the year ending June 9, 1942, released 
last month by President Gwilym A Price, 
following the annual audit by a firm of 
public accountants. Actual earnings of the 
Fund, including earned income not yet re- 
ceived, amounted to $4.07 per unit, equiva- 
lent to 4.01% on the average price since the 
Fund was first established. The Fund is 
currently earning at the rate of 4.1% on the 
closing unit value of $96.00. For trusts sub- 
ject to Pennsylvania Personal Property Tax 
the net return is 3.9%. 


Unit values fluctuated during 1941 be- 
tween a high of $104.05 and a low of $94.63. 
Closing value of units as of June 9 was 
$96.00. This fluctuation was _ relatively 
slight, Mr. Price pointed out, in view of the 
fact that in the same period common stocks 
on the average slumped to six-year lows, 
and even Government bonds fluctuated as 
much as 6% from their present prices. Ini- 
tially $100,000 was invested in the Fund by 
34 trusts. At present $2,100,000 are invest- 
ed, although the Fund can receive no more 
than $25,000 from any trust. 


A broad diversification of investments is 
shown by the audited report. The portfolio 
is distributed at market value 40% in bonds, 
36% in common stocks, 20% in Federal 
Housing Administration insured mortgages. 
4% of the Fund is represented by cash. 


Common stock holdings are divided 87.4% 
in industrials, 5.5% in utilities and 7.1% in 
bank stocks. The utility holding comprises 
one security, A. T. & T. Bank stocks are 
Chase National and First National of New 
York. Industrial holdings are in the fol- 
lowing companies: American Cyanamid, 
Dow Chemical, E. I. du Pont de Nemours, 
General Electric, General Motors, Interna- 
tional Business Machines, International 
Harvester, Minneapolis Honeywell Regula- 
tor, Owens-Illinois Glass, Phillips Petro- 
leum, Sears Roebuck, Socony Vacuum Oil, 
Sperry, Standard Oil of New Jersey, Union 
Carbide and Carbon, and Westinghouse 
Electric and Manufacturing. 

The Fund has been diversified as to bond 


maturities of which 23% are from one to 
ten years, 44% from ten to fifteen years, 
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and 33%, fifteen years and over. The total 
investment in United States Government 
and municipal bonds represents 16.6% of the 
Fund. War Savings bonds total $100,000. 


oO 


Report on Common Trust Fund 


Evidence of the news interest of the com- 
mon trust fund, which for the first time 
makes possible to trustee banks the statis- 
tical type of story which the daily press 
favors, is the following report in the New 
York Times for July 16th. Note that the 
piece concerns a bank in another city. The 
statement shows practically a doubling of 
the assets, with addition of 356 new ac- 
counts, bringing total number of partici- 
pants to 1,005 at the end of the fund’s 
second fiscal year. 


TRUST FUND ISSUES 
ITS ANNUAL REPORT 


Discretionary Common Shows 
Drop in Unit Value in Year 








The second annual report of the Dis- 
cretionary Common Trust Fund of the 
Pennsylvania Company for Insurances 
on Lives and Granting Annuities, issued 
yesterday, showed that the managers of 
the fund during the year ended on June 
30 held to a program of maintaining two- 
thirds of the portfolio in bonds and 
preferred stock and one-third in equities. 


Common stocks were accumulated 
during periods of market weakness and 
the recovery in May and June actuated 
a gradual liquidation of some of the 
equities to preserve the balance. 


Certified principal values of. the units 
of participation followed the general 
course of security prices. After reach- 
ing on July 31, 1941, a high of $101.83 
for the fiscal year, the unit value de- 
clined to a low of $89.77 on April 30 
last. On June 30 last, the value was 
$93.49, against $100.43 the year before. 
Principal assets amounted to $10,076,000, 
compared with $5,658,000 the year be- 
fore, reflecting the admission of 356 
additional trust accounts. 


Total income was $468,645 before pro- 
viding $1,200 for audit expense. Earn- 
ings were equivalent to $4.73 a unit, 
against $4.46 in the previous fiscal year. 















Mortgages for Common Trust Funds 
F. H. A. Loans Held Desirable and Necessary for Income 


MALCOLM E. LAMBING 
Trust Investment Officer, Peoples-Pittsburgh Trust Co., Pittsburgh, Pa. 


able force as to the conservation of 
principal—that trust funds should be in- 
vested only in high grade bonds. What- 
ever the trustee’s theoretical view may 
be on this point, he cannot hold strictly 
to such a standard of safety.and still 
meet the minimum income requirements 
of many beneficiaries, especially where 
the trust is small. It was largely to 
meet the problem of providing sufficient 
income from small trusts that the Com- 
mon Trust Fund was devised, in which 
the risk (almost prohibitively great for 
small trusts) of loss attendant upon 
departure from the above standard of 
investment is minimized by diversifica- 
tion of investments. 

Efforts to maintain real income in the 
face of rising living costs, as well as the 
strong opinion of many trustees that 
equities have a standard place in trust 
investing, induced the inclusion of com- 
mon stocks in most discretionary com- 
mon trust fund portfolios. Few were 
willing, however, to permit the propor- 
tion to exceed a relatively small percent- 
age of the total fund. Despite the sub- 
stantial advantage in return over bonds, 
the limited proportion invested in com- 
mon stocks did not quite permit attain- 


[: can be argued—and with consider- 


ment of the approximately 4% minimum 
return needed for smaller trusts. With- 
out lowering bond standards to the spec- 
ulative area, there were only two other 
groups of investments available in any 
volume: preferred stocks and mortgages. 

In making this choice with respect to 
our own common trust fund, our invest- 
ment committee favored mortgages over 
preferred stocks, principally because the 
latter were selling at prices providing 
historically low returns, with no matur- 
ity date to offer a not too distant possi- 
bility of release from the _ restricted 
yield when interest rates finally (at long 
last) reversed their trend. Higher 
yielding, callable preferreds of suitable 
quality and not vulnerable to refunding, 
and consequent principal loss, were not 
available. 


Attractiveness of Mortgages 


N the other hand, mortgages have 

certain attractive qualities notwith- 
standing the vilification arising from 
lamented depression experiences. Our 
committee accordingly decided to invest 
initially up to a maximum of 35% of our 
common trust fund in F.H.A. Mortgages 
originated by our own institution. Their 
special attributes were considered to be: 
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(1) A fixed schedule of monthly prin- 
cipal payments. 
(2) Specific security, marketable 
within a reasonable time except 
under prolonged depression or 
other abnormal conditions. 
The mortgage loan itself has a 
ready current market and should 
continue to have a market under 
almost any foreseeable circum- 
stances. 
Federal Housing Administration 
insurance provides a measure of 
protection against material prin- 
cipal loss. 
They contrast favorably with the 
mortgage loans of the 1920’s in 
that 


there are three independent apprais- 
als (two of our own before a third 
by the F.H.A.), conservatively made 
in the light of the difficult experience 
of depression years, 
there is greater emphasis on per- 
sonal credit with continuing check 
thereof through credit agencies, 
greater emphasis is placed upon lo- 
cation and community trend, 
the security comprises, principally, 
new houses built under.our own and 
F.H.A. relatively high standards of 
construction, utility and marketabil- 
ity (components: plan of plot and 
dwelling; design, construction and 
materials; mechanical equipment, 
plumbing, and heating insulation; 
electric wiring), 

(e) a highly selective procedure is fol- 
lowed in earmarking originated loans 
for the common trust fund. 


(3) 


As a commentary upon the last item 
above, out of 366 loans originated by 
our institution and representing over 
$2,300,000, only 59 loans totaling $424,- 
000 have been accepted as an investment 
for our common trust fund. This repre- 
sents 16% in number and 18% in amount 
of the total loans originated and is the 
result of two sifting processes—first, on 
the original loan application, and second, 
as to its quality for investment in the 
common trust fund. (Almost all of the 
remainder were sold: to other banks.) 
It might be added that, while not re- 
quired by the Federal Housing Adminis- 
tration, we require title insurance and 
insurance against mechanics liens. 
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War Uncertainties 


HE war introduces some uncertain- 

ties not present when most of these 
mortgage investments were made, but 
probably in no greater degree than those 
affecting most investments other than 
top-grade bonds. Mortgagor draft pos- 
sibilities and the moratorium afforded 
under the Soldiers and Sailors Civil Re- 
lief Act represent an uncertainty now 
peculiar to individual indebtedness, but 
we have checked the mortgages in our 
common fund from this. standpoint, 
eliminating those which presently ap- 
pear vulnerable. 

The conservative practices above re- 
ferred to and the F.H.A. insurance fea- 
ture are considered much more than to 
offset the average lower mortgagor in- 
vestment (equity) as contrasted with 
the conventional mortgage of the 1920’s. 
While the F.H.A. insurance does not 
cover property deterioration, regular 


periodic inspections are counted upon 

materially to reduce this hazard. 
Beneficiary resistance arising from 

past mortgage experience has been neg- 


ligible. 

At the moment, the selection of F.H.A. 
mortgage investment for common trust 
funds is largely academic, since such 
building as is now permitted does not, 
in the main, produce loans suitable for 
trust investment. Reflecting this situa- 
tion, approximately 21% of our common 
trust fund is now invested in mortgages, 
contrasted with the initial 35%. 


Prudent Investor Rule and Common 
Trust Funds Recommended 


Another State trust group has joined the 
rapidly growing number of associations 
which are actively seeking legislative adop- 
tion of the Massachusetts or Prudent In- 
vestor Rule and a statute permitting the 
operation of common trust funds. At last 
month’s convention of the Virginia Bankers 
Association, the Committee on Trusts re- 
solved to place these matters before the 
proper authorities for presentation at the 
next session of the legislature. George T. 
Ellis, trust officer of The First National 
Exchange Bank of Roanoke, is chairman 
of the committee. 





INVESTMENT POLICY 


The INVESTOR, too, needs 
COMMUNICATION LINES 


N ARMY is quickly immobilized if its communication lines 
fail. Likewise, the institutional investor requires speedy, 
accurate information regarding conditions in leading securities 
markets, in order both to formulate and to execute decisions. To- 
day, with values subject to drastic revision, these communication 


lines are more important than ever to the institutional investor. 


With these requirements in mind, we have developed extensive 
facilities devoted to supplying clients with important information 
regarding prevailing conditions. When a client wishes to buy or 
sell a certain security, we are in a position to inform him of market 


conditions in that particular issue. 


As we maintain close contact with markets in all types of bonds, 
this service to clients covers a broad range. And equally, we are 
able to execute orders efficiently and economically in these secur- 


ities. Perhaps we can be of service to you, too. 


R. W. Pressprich & Co, 


68 William Street 201 Devonshire Street 
NEW YORK BOSTON 


GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY AND INDUSTRIAL BONDS 


Members New York Stock Exchange 
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Railroads Added to New York 
Legal List 


The list of securities considered by the 
New York State Banking Department as 
legally eligible for investment by New York 
savings banks includes this year $2,400,000,- 
000 principal amount of railroad bonds 
which were not included in the list pub- 
lished by the Department in 1941. Among 
the bonds now qualifying are New York 
Central obligations having a par value of 
$831,000,000, Southern Pacific $424,000,000, 
Southern Railway $227,000,000, Chicago, 
Burlington & Quincy $223,000,000, Illinois 
Central $200,000,000 and Atlantic Coast 
Line $108,000,000. 


Trustees and institutions which during re- 
cent years have held such bonds only tem- 
porarily, with the thought of eventually 
selling them because of their non-legal 
status, may now feel justified in retaining 
the bonds more or less permanently. The 
result would be fewer potential bond sales 
overhanging the market as a depressant. 
Of course certain trustees and institutions 
might now purchase these obligations but 
the number and volume does not seem likely 
to be large. Merely because of this changed 
legal status it does not follow that all of 
these obligations will now be considered 
satisfactory. There is still considerable 
question about the longer term outlook for 
certain of the issues, even though at the 
moment they seem to be satisfactorily pro- 
tected, mainly as a result of the war. There- 
fore, the underlying factor affecting rail- 
roads generally, as well as individual roads, 
seem most likely to have the greatest longer 
term effect on the market price for these is- 
sues. 





An inquiry to the Equitable, 
about the business side of 
Delaware trusts, will bring 
out-of-state trust institutions 


the facts—promptly. 


EQUITABLE 
TRUST COMPANY 
WILMINGTON, DELAWARE 
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Badger on Investment Policy 


To date the war has had little effect on 
the bond market and if any substantial 
change does occur, it seems likely to be late 
in the war period or after peace is declared, 
according to Ralph E. Badger, Senior Vice 
Pres., Union Guardian Trust Co., Detroit. 
In discussing trust investments under war- 
time conditions before the Michigan Bank- 
ers’ Convention at Detroit in June, he con- 
cluded that price controls and taxes will 
probably prevent a substantial inflation of 
commodity prices during the war and pri- 
vate purchases (and retentions) of United 
States Government obligations will be well 
maintained during the war. After the war 
some price inflation is well within the realm 
of possibility and private holders of Gov- 
ernment bonds probably will sell or redeem 
their holdings for the purpose of purchasing 
goods. The test of the bond market will 
then come. 


Bonds should be mainly relied upon to 
meet the investment requirements of trusts, 
particularly court accounts. For those ac- 
counts in high income tax brackets, high 
grade municipal bonds with low coupon 
rates and maturities not exceeding beyond 
10 to 20 years should be considered. Al- 
though the tax exempt status both of out- 
standing and future municipal issues may 
be eliminated, there seems to be no alterna- 
tive to buying such issues as long as the 
threat of taxing presently outstanding is- 
sues is no more serious than at present. 
For accounts not in high tax brackets, 
United States War Savings Series “G” ob- 
ligations should constitute the bulk of bond 
purchases. 


Common stocks have a place in many 
trusts in a proportion adjusted to the nature 
of the account. The most satisfactory is- 
sues are those of companies which should 
fare well under both war and peace condi- 
tions. Selections should be restricted to 
well entrenched, sizable companies with a 
record of growth and with a good depres- 
sion performance. Attention also should 
be given to the relation between price, divi- 
dend paying capacity and earnings. Except 
for preferred stocks of outstanding strength, 
high grade bonds are more satisfactory for 
obtaining a definite yield. Where it is de- 
sired to attain a higher return than is ob- 
tainable from high grade bonds, attention 
might be directed to common stocks of 
sound companies having no_ substantial 
amount of senior securities outstanding. 








INVESTMENT POLICY 


War Time Policy for Trust Investment 


Basic Factors in Choice of Stocks or Bonds 


DR. LIONEL D. EDIE 
Lionel D. Edie & Co., New York 


HERE have grown up in the finan- 

cial and investment field two schools 
of pessimism. The first school, arising 
from the war of social change, is pro- 
foundly pessimistic about the outlook for 
basic institutions of savings, thrift, ac- 
cumulation, inheritance, and so forth. 
The second school of thought is pessi- 
mistic about the war abroad, because 
they think it is going to be a very long 
war. In face of that background | want 
to offer a rather simple formula for 
dealing with it: faith in America and 
confidence in victory. 

Against that perspective, we have to 
deal with two broad classes of securities 
—the fixed interest type, the bonds, and, 
the equity type, the common stock. In 
thinking about these two classes of se- 
curities there have grown up in this 
country two kinds of alarmists. The 
first alarmist deals with. the national 
debt. He says when this war is over 
we will have a national debt of two or 
three hundred billions of dollars. How 
are we ever going to handle this gigan- 
tic national debt? Is a bond worth any- 
thing? Will it be repudiated? 

I have no expectation that the national 
debt will be paid off in the Calvin Cool- 
idge style. Neither do I think it is like- 
ly to be disposed of by the historic meth- 
od of plain repudiation. We in this 
country shall wait until the British adopt 
some policy for handling the great do- 
mestic debt of Great Britain, and then, 
whatever that policy is, we will do the 
same. 

The other type of alarmist looks at 
equities and common stocks and says, 
“We thought for awhile that common 
stocks were inflationary, but now we 
learn better, because the tax burden on 
corporations is being made so heavy that, 
no matter how much prices go up, all 
of the benefits of that rise will be taxed 


From address before Connecticut Trust Con- 
ference, May 1942. 


away from a corporation. The stock- 
holder will have nothing left. If the tax 
grabber is negligent in grabbing every- 
thing, along will come the labor union 
and grab whatever the tax grabber has 
not already taken. 


I don’t think such arguments are ans- 
werable by any manner of logic or rea- 
soning, but I shall try to cope with these 
two alarmist viewpoints by setting forth 
what I regard as the balanced point of 
view under wartime conditions, and in 
the prospect of a post-war world. 

In order to set forth this balanced. 
point of view, I should like to ask two or 
three questions and try to provide the 
answers. 


The Ratios 


The first question would be this: 
Should we change the ratios between 
backlog and equity—backlog consisting 
of high grade preferred stocks, high 
grade mortgages, savings bank deposits, 
governments, and so on, the equity con- 
sisting of common stocks or of second or 
third grade bonds and preferreds which, 
in spite of their title, are intrinsically of 
the same character as any other equity? 
This is a bad time to change the ratios. 
It is a bad time to say we will greatly 
increase the ratio or backlog by selling 
out the common stocks, because they are 
very low and in a bad market for that 
purpose. It is a bad time to go to the 
other extreme, because the man who 
wants to put all his eggs into one basket 
of common stocks is taking the step of 
a gambler and a speculator. 

The second question is this: What 
are the right ratios? Something has to 
depend on the objective, the type of bene- 
ficiaries, income requirements and tax 
problems. We can speak of three kinds 
of ratios for trust funds. The first is the 
ratio applicable where the trust income 
is the only thing left to provide a liveli- 
hood. Where it is a modest income I 
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think the common stock ratio should be 
held down to 15 or 20 per cent. Where 
the requirements are not quite as sacred 
and quite as conservative, I think the 
common stock ratio should be about 30 
per cent. And where the consent of the 
beneficiary is available, when people can 
afford to take the risk and do so with 
their eyes open, I think a 50 per cent 
ratio is practicable and sound. 

Question No. 3 is: Should stocks be 
sold out now with the risk of freezing 
the loss, but also with the guarantee 
that no further shrinkage of principal 
will occur in case the stock market goes 
down a lot lower? Should stocks be sold 
out now for the purpose of making a 
major shift into government bonds to 
protect the principal of the fund? I 
don’t think it is wise to sell out stocks 
now for the purpose of putting the pro- 
ceeds over into the backlog part of the 
fund, subject to one or two qualifications. 
If your ratios have been wrong all along, 
then I would proceed with the correction 
of that wrong ratio. In other words, 


the correction of a wrong ratio should 
not depend on any guess as to whether 


the stock market will be higher or lower. 
If it is a rather sizable job, I would 
favor doing a good chunk of it right 
now—preferably one-half—and take my 
chances of having a better market later 
on to complete the job. 


Black List and White List 


Another qualification should go along 
with the first one. Whether the stock 
should be sold now depends to some ex- 
tent on what kind of stock we are talk- 
ing about. For the purposes of this par- 
ticular question there are only two kinds. 
One I would call a black list and one a 
white list of stocks. The black list would 
be those common stocks that we have 
often called “war babies”; but the term 
seems to refer mainly to munitions 
stocks. I would make it those lines of 
business which are getting tremendous 
stimulus on account of the war. Any- 
thing you would feel uncomfortable about 
holding at the end of the war, whatever 
the date might be, proceed to get out of 
it. This is the time to be on the selling 
side of the war benefited situation.. Tech- 
nicians might disagree as to what indus- 
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tries come under this qualification. Mun- 
itions stocks, machine tool stocks, avia- 
tion manufacturing’ stocks, railroad 
stocks, low grade railroad bonds, and the 
steel stocks belong on the black list. 
That is not an exhaustive list, but it is 
enough to pin down the broader princi- 
ples to a concrete illustration. 

The white list is that kind of com- 
pany, that kind of industry which I feel 
comfortable about holding as an investor 
at the end of the war, whatever that date 
may be. In that category would belong 
the automobile industry, air transport, 
and the banking field; those things that 
have been cut off by priorities and were 
the first to close. They are war dam- 
aged, but at the end of the war, for one 
reason or another, they should have 
comeback possibilities quite independent- 
ly of what picture you draw of foreign 
trade, international relations, the kind 
of peace that is made, or anything of the 
kind. 


Adhering to a Pattern 


I don’t suggest an instantaneous and 
complete change, but it is time to be on 
the way of making a shift of emphasis 
from the black list type to the white list 
type of common stock. But there is one 
great difficulty in trying to be too defin- 
ite and too practical in these matters— 
the difficulty that we will lose sight of 
the broad pattern of things. In spite of 
the fact that many people think the fu- 
ture is wholly unknown and uncertain, 
I believe we need a pattern of events to 
come. 

Whether you know it or not, you have 
a pattern of things to come, and you are 
making decisions just as if the pattern 
were written down on a piece of paper. 
Let us not be too scared about trying to 
set up a little pattern for the future. 
This is my pattern: 

We have ahead of us two great stages 
of war news in the next twelve months. 
The first stage is bad, and the second is 
good. The first is the offensive which 
Hitler will conduct this summer in Eur- 
ope. Some people say the German mor- 
ale is low; they have no food, no oil, no 
this or that. I don’t know what the facts 
are, but not for one single moment do I 
want to belittle the striking power of 
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Adolf Hitler this summer. If we brace 
ourselves for and expect it we will keep 
our poise when it happens. 

Whether the security markets have 
discounted all that, I don’t know. I don’t 
feel bearish about a nosedive but the 
market can go lower. It depends on the 
shock that comes from this German offen- 
sive this summer. 


Two Silver Linings 


There are two good things beyond this 
German offensive: Russia and air power. 

I am beginning to feel distinctly hope- 
ful that Russia cannot be knocked out. 
As to air power, there is one thing re- 
peated over and over again by hard- 
boiled production men. They are beat- 
ing schedules, and will keep on doing 
so. They are going to make this year 
and next an amount of planes that will 
be staggering to the imagination of the 
American people. I say we can see a 
point at which control of the air is go- 
ing to shift from the enemy to our side. 
I think that point will begin to be ap- 
parent about August of this year. 


When these two good things begin to 
unfold and the American people can see 
them clearly, there will be a great turn 
in confidence—one of the greatest of all 
time. With that turn in confidence, there 
should result a new theory about how 
long the war is going to last. The long- 
war psycholegy still predominates in bus- 
iness circles everywhere, but by Decem- 
ber of this year the pendulum will swing 
violently in the other direction. If peo- 
ple begin to think the war will end 
quickly, some time in 1943, the securi- 
ties will act best that are peace-time 
stocks or bonds. The emphasis on the 
peace factor is going to become para- 
mount. The great turn in confidence will 
have far-reaching repercussions on all 
markets in the financial and business 
world. 


Policyholders last year left $76,000,- 
000 of their dividends with their com- 
panies to accumulate at interest. Of the 
total dividend payments, 82 per cent were 
put to direct, immediate use by the policy- 
holders, while 18 per cent stood as an 
emergency “cushion” for the future of the 
policyholders. 
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Railroads Purchase Own Bonds — 
Effect of Proposed Tax Bill 


Low market prices that have prevailed 
for railroad securities generally have in- 
duced extensive purchases by railroads of 
their own debt. In addition to those bought 
for sinking funds, subsidiary companies in- 
vested considerably, since direct investment 
would have carried income tax penalty on 
the discount. If present proposals for the 
new tax bill are adopted, permitting such 
self-purchase in the open market free from 
capital gains tax, a strong factor of sup- 
port would be introduced, either in the ac- 
tual retirement, or by the speculative sup- 
port, particularly of the second-grade rails. 
This would enable railroads to decrease fixed 
charges (the corporate equivalent of the ad- 
monition to individuals to “get out of debt’’) 
and would also allow some unfreezing of 
investment portfolios or place them in a 
better market position. There is reason to 
ask whether this principle should single out * 
only the railroads, for as a principle, it has 
many applications, some of which would be 
stabilizing factors. 
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When Are Mortgages Investments? 


HERBERT O. FREY 
Vice President, Pennsylvania Co. for Insurances on Lives, etc., Philadelphia 


OLLOWING the style of the Mort- 

gage Clinic let us answer some in- 
quiries most frequently asked about 
mortgage investments for trustees. 


1. Why are there not enough mort- 
gages? 

Since 1890 farm owner-occupancy 
has been showing a steady decline. 
Those taken under foreclosure are 
rented, and are usually not mortgaged. 

Urban owner-occupancy increased 
rapidly from 1900 to 1930, reaching a 
peak of 46 per cent in 1930, and has 
fallen to 41 per cent in 1942. 

The number of mortgages offered in 
1942 is estimated to be 36 per cent be- 
low the normal line last reached in 
1923. 

With the inactivity in sales of larger 
properties, this supply of mortgage 
money must be channeled into smaller 
loans. There are not enough of these 
to meet the démand. 


2. Are mortgage rates apt to harden? 

Average interest rates on mortgages 
taken in 1941 was 4.1 percent. In 1940 
it was 4.3 per cent; and in 1939 4.5 per 
cent. The highest average rate in the 
last 25 years was 5.7 per cent. At 
every point of the decline we were told 
rates would stiffen. Since we have 
been wrong so often, it is perhaps not 
wise to agree with the experts who tell 
us rates are even now turning upward. 
However, they are at a new low now, 
and have never stabilized themselves 
for long periods. Therefore, long term 
mortgages taken today at low rates, 
may become worth less than par due to 
upward rate changes in the future. 

This change of rate upward cannot 
well occur while the competition for 
loans is so keen, and while the rental 
value of money for all purposes is so 
low. 





From address ‘‘Mortgages in Today’s Setting’’ 
before Pennsylvania Bankers Convention, 
1942, 


May 





3. Should a halt be called upon amor- 
tizations? 


Where mortgages are paid down well 
below the safety point, there is no rea- 
son why the loan should not be consid- 
ered as preamortized for a reasonable 
time. It is, however, desirable to main- 
tain the theory of amortization and per- 
mit a borrower to feel that his loan 
should be paid off eventually. It would 
be a better policy to have a loan fully 
repaid through amortization, and to 
create a new loan, if necessary, when 
the property is clear. 

Much of our past difficulty arose be- 
cause of false ideas regarding mort- 
gages, fostered by lenders, such as; 
that a mortgage has no maturity, and 
that it is a good thing to have a mort- 
gage on your home because it renders 
the property more salable, and if values 
fall you can drop the property into the 
hands of the mortgagee. 


4. How will freezing of rents affect 
mortgage lending? 


The freezing of rents itself indicates 
a shortage of houses, and consequently 
little available vacant space (in the af- 
fected areas). To the extent that rent 
freezing removes any speculative pos- 
sibility of immediate increase of in- 
come and so tends to freeze appraisals, 
it may slightly affect mortgage loans 
as to amount. But if there should be 
a moratorium upon foreclosures or prin- 
cipal payments, we could look for a less- 
ening of the interest in mortgages as 
investment. 


5. What is the estimate of F.H.A. 
mortgages? 


F. H. A. mortgages are more in de- 
mand than ever. In Pennsylvania 
premiums are paid for 90 per cent loans. 
The F.H.A. mortgages written a few 
years ago were placed at a time when 
costs were low. The increases in such 





74 


costs, plus amortizations to date, have 
made some of these loans well-mar- 
gined. However, over any given 20 or 
25-year period, a substantial percentage 
of such loans will fall by the wayside. 
They are still good investments in any 
portfolio which has many years to run, 
and is large enough to make it possible 
to invest promptly the small principal 
payments in combination with other 
principal items. 


6. How are trust institutions to treat 
sundry mortgages? 


Participations in large omnibus 
mortgages are often the only undis- 
tributable items in a closed trust and 
often represent an interest in foreclosed 
real estate. Reduced interest rates, ap- 
portionment of major repair items, and 
divergent views on questions of man- 
agement and sale have caused trust men 
to throw up their hands in despair, and 
to forever rule out such investments in 
the future. 


A mortgage is not good or bad be- 
cause of its size. If the proper precau- 
tions are taken when the investment is 
made, and it is seen that such mort- 
gage is properly amortized and main- 
tained in good standing, it will work out 
as well as any other mortgage. Many 
have done so. But if we ignore the in- 
come of the property, or fail to consider 
the adaptability of the real estate to 
productive uses, we cannot proceed with 
safety. 





MUTUAL OPPORTUNITY OFFERED 
TRUST DEPARTMENT BY 
YOUNG TRUST SPECIALIST 


Man with background of six years in Com- 
mercial Banking, gaining post as Assistant 
Cashier; also, thirteen years to date with 
leading Trust institution of New York City. 
His accumulated ability, personality and 
loyalty would prove of unusual value to a 
progressive bank whose policy is to con- 
stantly improve personal trust services to 
their customers and neighbors. Married. 
Christian. Address Box J. R., Trusts and 
Estates, 50 East 42 St., New York, N. Y. 
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7. Can a mortgage pool be practical 
in operation? 


If ali the mortgages in trusts had been 
pooled in 1929, no account would have 
had as bitter an experience as some 
have had with their individual mort- 
gage portfolio. The average rate of 
return on all mortgages through the de- 
pression years would have compared 
favorably with all other investments, 
and the principal recovery would have 
been excellent. Probably 60 per cent 
to 70 per cent of the mortgages have 
been or will be paid in full, plus a par- 
tial recovery on the balance. 


A mortgage pool, if composed of a 
selected list of choice mortgages, has 
the attractiveness of the discretionary 
common trust fund in so far as diver- 
sification, low operating cost, and 
stability of principal and income are con- 
cerned. The big hurdles are the neces- 
sity of frequent valuations to determine 
an “in and out” price for the units of 
ownership, and willingness to permit 
withdrawals and admissions at a price 
other than par when conditions war- 
rant, just as is done in the discretion- 
ary fund. There are more than two 
kinds of mortgages: “good” and “bad’’; 
there are gradations, maybe worth a 
premium, or maybe justifiable invest- 
ments at a discount. 


—IO————_ 


Dividend Arrearages Reduced 


More substantial earnings have enabled 
companies with arrearages on their prefer- 
red stocks to clear up their accumulations. 
One of the largest distributions of this kind 
occurred recently when Cuban-American 
Sugar Co. declared a dividend of $51.75 a 
share on its 7 per cent preferred stock, 
clearing up arrears of $50 and including the 
regular dividend of $1.75. At the beginning 
of 1941, 116 listed preferred issues had 
arrears of $1,099,830,000. This has since 
been reduced to 94 issues with dividend 
accumulations of $995,277,000. In this pe- 
riod, 16 preferred stocks paid off their en- 
tire accumulations and arrearages of six 
other issues were eliminated through reor- 
ganizations or exchange of stock. In addi- 
tion, ten companies made payments sub- 
stantially reducing back dividends. 

The Exchange, June °42 
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High Normal Tax Penalizes 
Consumer Industries 


With corporate taxation such a dom- 
inent factor in the plans and progress of 
all industry, trustees have a duty to 
develop and present a unified tax phil- 
osophy. Formerly, in purchasing stocks, 
trustees have confined their selections 
primarily to those of financially sound 
companies with comparatively stable 
earnings and dividend records. 


It is therefore of considerable impor- 
tance as to whether a given sum is 
raised by: (1) a 94% excess profits tax 
and a 40% normal plus surtax, as against 
(2) a 75% excess profits tax and a 55% 
normal plus surtax (or any similar 
scale). Trustees, of course, prefer the 
former because the higher the normal 
and surtax, the more severely and con- 
tinuously will stocks in which they are 
primarily interested be affected. These 
include issues of companies operating in 
the tobacco, food products, retail trade 
and public utility industries. These com- 
panies have had comparatively stable 
earnings and are deriving little or no 
benefit from war activities; in fact many 
(as for example those in retail trade) 
seem likely to experience lower earnings 
even before taxes. On the other hand, 
the more cyclical heavy goods industries, 
which are directly benefiting from war 
activity, over the years do not normally 
tend to earn even their excess profits 
tax exemptions. These latter companies 
would fare better through a higher nor- 
mal and surtax and a lower excess pro- 
fits tax. From a moral standpoint, such 
companies should bear a greater part of 
the burden because of the windfall na- 
ture of their earnings. 


It has been argued that the higher the 
excess profits tax, the less will be the 
incentive to produce war materials effic- 
iently. Under normal conditions there 
would be considerable validity to this 
idea. However, now when we are fight- 
ing for our national existence, abnormal 
profits are not essential, as war produc- 
tion industries generally have proven in 
attaining the excellent results now being 
shown. Nearly everyone is making sac- 
rifices and bending all efforts toward 
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winning the war—and stockholders are 
no exception. It is merely a question of 
more equitably distributing the tax bur- 
den among companies and industries. 
With a 94% excess profits tax and a 40% 
normal plus surtax war goods industries 
on the whole would report earnings equal 
to or better than those of normal years, 
while consumer goods production and 
stable income industries would show 
lower earnings. 


Four Investment Suggestions 


1. Because trust investment personnel 
will be lost and be irreplaceable, the trust 
investment committee should actively par- 
ticipate in investment problems. Seasoned 
members of such committees might spend 
more time with the remaining analysts and 
help with some of the decisions formerly 
accepted as routine recommendations. 

2. Some trust companies seem to be us-. 
ing the American flag to cover their lack 
of imagination and their inability of going 
through the war period purchasing other 
than government bonds. Trust companies 
can support our government bond effort and 
still not use government obligations as a 
means of hiding their lack of investment 
imagination. There are opportunities for 
switching governments purchased before 
the war into new issues, and there are op- 
portunities to switch from certain high 
grade, long-term corporation bonds capital- 
izing premium profit into these new govern- 
ments, but there seems to be little neces- 
sity for completely altering a planned in- 
vestment program with specific maturities; 
there is still a duty to the income benefi- 
ciary. 

3. Instruments limiting investments are 
proving a distinct hardship. In Missouri 
trust companies have been very successful 
in procuring court interpretations of invest- 
ment instruments on the plea that limita- 
tions included in the original will or inden- 
ture work a hardship on the income benefi- 
ciary. One of the most _ interesting 
developments has been the fixed annual 
payment type of instrument allowing pay- 
ment of income to the beneficiaries from 
combined principal and income. 

4. The combination of difficulty in in- 
vesting new funds and the loss of personnel 
may give impetus to the common trust fund 
idea, especially for small accounts.—Wade 
W. Hallowell, assistant statistician, Mercan- 
tile-Commerce Bank and Trust Co., St. 
Louis, before A.I.B. Convention, June. 











Heritage of a Half Century 


Captain Jinks of the Horse Marines mixes 
with Diamond Jim Brady, the World’s Fair 
at Chicago, and the threatening currency 
crisis to form a national back-drop for a 
picture of Richmond life in the ’90’s, as a 
group of far-seeing and prominent citizens 
of Virginia organized its first trustee com- 
pany, the Virginia Trust Company. The 
story of this institution which has come to 
bear a name of national as well as local 
distinction, is one of the best examples of 
public service, ever in keeping with the 
times not only as a sound business enter- 
prise, but as a corporate nucleus of civic 
leadership. 

Under the above title, a booklet has been 
published which is a great contrast to the 
usual collection of animated statistics used 
to announce bank anniversaries. The com- 
pany’s history is cleverly described by in- 
tertwining a story of the life and manners 
of Richmond, and through marginal notes 
giving a background of national headlines, 
names and occasions that make history live 
again. Snatches of contemporary songs are 
interspersed with news items and quotations 
from famous letters of Theodore Roosevelt, 
editorials of Pulitzer’s “World,” and illus- 
trations of the sinking of the U.S.S. Maine. 


“The twentieth century will be American. 
American thought will dominate it. Amer- 
ican progress will give it color and direc- 
tion. American deeds will make it illustri- 
ous.” This 1900 toast to the twentieth 
century by Senator Albert Beveridge is 
typical of the choice collection of items that 
give personality to the city of Richmond, as 
well as to Virginia’s oldest fiduciary insti- 
tution. Here is trust banking in its native 
scenery, a story so replete with action as 
to show trusteeship as a dynamic, integral 
part of social and economic life. In brief, 














The 
FIRST NATIONAL BANK 
of 
MEMPHIS 


Memphis, Tennessee 
Established 1864 


S. E. RAGLAND, President 
TROY BEATTY JR., Vice Pres. & Trust Officer 
IRA C. DENTON, Assistant Trust Officer 



















TRUSTS and ESTATES—July 1942 


it is human, typical of the founders with 
an enduring ideal for worthy successors. 
Many trust men will especially remember 
the late Herbert W. Jackson, guiding figure 
from 1909 to 1936. 

Among the interesting trust information 
is that relating to the Richmond Foundation 
set up in 1919 “within the company’s frame- 
work,” the course of growth to over 50 
millions of fiduciary funds, and endowment 
of Age Croft Hall as an art centre by the 
then vice president, T. C. Williams, Jr. 

While it could be wished that more com- 
ment had been made on the civic and finan- 
cial activities of the officers and more de- 
scription given of the staff, the part they 
all played was described by President Boyd 
in 1896 in a report to stockholders which 
said: 

“We have a grand Company, meeting 
many requirements; don’t hesitate to urge 
on all you can influence, the advisability of 
accepting its services . . . Now what we 
want is an awakening of interest on the 
part of the stockholders as to the advan- 
tages of this Company to them, and to those 
whom they may interest. . . . In conclusion, 
I would say, if you want your Company to 
be a full and complete success, work for 
ag 

Walker Scott, who has just completed 
twenty-five years of service with the bank, 
carries on the traditions and philosophy ex- 
pressed by the earlicr president that “in 
the business world, there are found heroes 
as great as those who have won fame upon 
the field of battle,” and as this excellent 
booklet concludes: 

“The men of 1892 might not have under- 
stood radio and tank and airplane; but they 
would understand courage and integrity and 
dogged persistence and faith. Understand 
them? They had them. They had to have 
them to fight their fight in the years after 
’65; and we shall have to have them to fight 
our fight now, and in the peace we seek. 
That is the unbreakable cord that binds the 
generations. That is our heritage.” 


i 


$10,000,000 Cache Found 


By means of a report by a British bank 
in conformity with a Treasury regulation 
requiring a return on all foreign-owned or 
controlled funds, the United States govern- 
ment has finally unearthed $10,000,000 in 
cash and securities owned by Henry M. 
Blackmer, who fled to Paris in 1924 when 
sought as a witness in the Teapot Dome oil 
scandal. 
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Where There’s A Will... 


OURTEEN wills in fourteen years. 

That’s the record left by the late 
Mrs. Anna H. Paton over whose $1,300,- 
000 estate a spirited trial was recently 
concluded in Westchester County (N.Y.) 
Surrogate’s Court. Probate of the will 
had been contested by Mrs. Paton’s 
brother’s widow and two daughters on 
the ground that the Rev. Dr. Henry Dar- 
lington, rector of the Church of the 
Heavenly Rest in Manhattan, had—by 
means of a “love affair’—exercised un- 
due influence over the wealthy woman, 
inducing her to leave about 40% of the 
estate to him. Testimony concerning the 
number of wills which Mrs. Paton had 
executed was adduced to show that no 
change had been made in the last five 
as to the shares left to her relatives. At 
the end of the two-week trial, Surrogate 
Millard directed a verdict in favor of the 
proponents of the will, Attorney Walter 
D. Fletcher and J. P. Morgan & Co., Inc., 
the executors. 

Another will contest, involving an es- 
timated half-million dollar bequest by 
Edith Perry Chapman to the Metropol- 
itan Museum of Art in New York, was 
recently settled after several years of ad- 
journments and taking of depositions. 
Under an agreement approved by the 
Surrogate in Elmira, N. Y., Howard 
Perry and Anna Perry Bailey withdrew 
objections to probate of the will and in 
turn received $50,000. The Chase Na- 
tional Bank of New York is executor of 
the will. 

* * * 

HE newspapers gave wide publicity 

to the clause in the late John Barry- 
more’s will which directed the executors 
to employ doctors “for the purpose of 
ascertaining that I am in fact dead and 
not in any other state having the sem- 
blance of death, in order so far as pos- 
sible to avoid all risk of my being buried 
alive.” Attorney Gordon W. Levoy, who 
drew the will, advises us that this is a 
stock clause which he incorporates in 
most wills. Barrymore, ignoring the 
three of his four wives who survived him, 
left his estate to his three children, who 
are permitted to decide unanimously 


upon the disposition of any of the screen 
and stage star’s personal effects. The 
executors are Lionel Barrymore, writer 
Gene Fowler and Mr. Levoy ... Jesse L. 
Livermore, the stock market operator 
who committed suicide in November, 
1940, left an estate of $3,795 and debts 
totalling $372,250, according to an ac- 
counting recently filed by his widow in 
New York Surrogate’s Court ... Assets 
valued at $255,122 were left by Floyd 
Gibbons, noted war correspondent who 
died several years ago, it was revealed 
this month in an accounting by his sister 
and Chemical Bank & Trust Company of 
New York, executors of the estate... 
The Federal government’s $3,451,000 in- 
come tax claim against the estate of, 
John Ringling of circus fame was re- 
cently settled for $850,000. This appar- 
ently reduced to $649,340 the outstand- 
ing claims against the $22,000,000 estate 
which Ringling willed to the people of 
Florida... 


* * * 


TANFORD University is named re- 

mainderman of one half of a trust 
fund set up in the will of the late Joseph 
D. Grant, former president of the Colum- 
bia Steel Corporation, for the life benefit 
of his widow and three children. The 
Bank of California N. A. of San Fran- 
cisco, John D. McKee and the widow are 
named as executors; the first two and 
John F. Forbes are designated trustees. 
Mr. Grant was at one time vice president 
of General Petroleum Corporation and 
chairman of the board of California- 
Oregon Power Company. At his death 
he was a director of The Bank of Cali- 
fornia ... Horace L. Mann, president of 
the Buffalo Niagara Electric Corpora- 
tion, named the Marine Trust Company 
of Buffalo executor and trustee of his 
estate, the residue of which is set up in 
trust to pay his widow $10,000 a year for 
life. Upon her death, two trusts of 
$25,000 each are to be established for a 
niece and a nephew, while to four charit- 
able and religious organizations will go 
bequests totalling $120,000, one half of 
which is to be paid to the Marine Trust 
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Company for the Buffalo Foundation to 
be known as the Horace L. Mann Mem- 
orial Fund... 

*% * * 

ORNELIUS Vanderbilt, Jr., is likely 

to receive virtually nothing from the 
$4,000,000 estate left by his father, Brig. 
Gen. Vanderbilt, who died in March. 
Under the terms of the will, the younger 
Vanderbilt’s one-fourth interest in the 
estate is to be charged with $910,000 
which the testator had advanced to him 
“in connection with his newspapers and 
publishing interests.” One half of the 
estate is given in trust for the widow, 
the second part in trust equally for Van- 
derbilt junior and a daughter, Mrs. 
Robert Livingston Stevens. Attorney 
Frank Polk and Central Hanover Bank 
& Trust Company of New York were 
named executors and trustees in the will. 
... Thirty-six years ago, David Stock- 
schlader and his family of eight stopped, 
penniless and hungry, at the home of 
J. A. Becker in Springfield, Ohio, on 
their way to California. Becker gave 
them food and shelter for three months. 
In June, Mrs. Bertha Fish, Becker’s only 
living daughter, revealed that she and 
her husband had inherited $175,000 in 
the will of Mr. Stockschlader, who died 
recently in Los Angeles .. .The late Gen. 
Hugh S. Johnson’s secretary, the former 
Frances Robinson, has renounced her 
share of $46,000 in his estate because 
she is now married. The estate, valued 
at some $260,000, now goes to Gen. John- 
son’s widow, a patient in a sanatorium 
near Richmond... 

* * * 
NE-HUNDRED year old Joseph L. 
Carpenter, Wilmington (Del.) pub- 

lic official, named the Security Trust 
Company of that city as executor, trus- 
tee and guardian under his recently pro- 
bated will, which disposes of an estate 
estimated at $90,000 and consisting al- 
most wholely of real property. The will 
directs the sale of the real estate and the 
creation of a perpetual trust, the income 
from which is to be paid to the testator’s 
daughter and two grandchildren for their 
lives and to the great grandchildren liv- 
ing at the time of his death, after which 
the income is to be divided equally among 
ten charities. When the trust becomes 








TRUSTS and ESTATES—July 1942 








charitable, it will be known as “The 
Frank B. Carpenter Trust” in memory 
of a deceased son. During the eighty 
years he spent in Wilmington, Mr. Car- 
penter had been successively real estate 
dealer, bank president, member of the 
Park Commission (for 51 years), tax col- 
lector and Street Department commis- 
sioner... 

The $1,200,000 estate of Perley Morse, 
accountant and president of the New 
York company bearing his name, is be- 
ing settled by Guaranty Trust Company 
of New York, named executor and trus- 
tee under his recently probated will... 
The American Security and Trust Com- 
pany of Washington, D. C., is co-execu- 
tor of the estate of John F. Wilkins, 
former publisher of The Washington 
Post . . . Another publisher, the late 
Benjamin Patterson Bole of the Cleve- 
land Plain Dealer, named the Cleveland 
Trust Company as executor of his estate, 
the residue of which passes to the trust 
company as trustee under an agreement 
executed by Mr. Bole more than twenty- 
five years ago... A leader in Canadian 
life insurance, the late Edward Ernest 
Reid, appointed National Trust Company 
of Toronto as executor and trustee in his 
will. Mr. Reid had been vice president 
and managing director of the London 
Life Insurance Company and past presi- 
dent of the Canadian Life Insurance Of- 
ficers Association. 




































Horrible Examples of 
Will-Drafting 
No. 1 “Irrespective of Remoteness” 
2,000 cousins of assorted degree of 
relationship to the late Mary F. White 
have lost out in claims to $1,000 
bequests under her $500,000. estate. 
But it cost the estate—and the five 
first cousins whose claims were grant- 
ed—considerable to find out what the 
U. S. Court of Appeals thought was 
intended by the drafter of the will 
clause giving these bequests to all 
cousins “irrespective of the remote- 
ness of their relationship.” The court 
held that through Adam and Eve all 
the human race could claim such kin, 
and that the wording was too vague. 
































CURRENT EVENTS 


Personnel Changes in Trust Institutions 


ALABAMA 


Montgomery—W ALTER KENNEDY, 
vice president and trust officer of the First 
National Bank, has been appointed a major 
in the U. S. Army Air Force. FRANK 
McPHERSON, a vice president, will serve 
also as trust officer during Major Kennedy’s 
absence. 


ARKANSAS 


Fort Smith—McLOUD SICARD has been 
elevated from vice president to president of 
the First National Bank, succeeding his 
father, the late A. N. Sicard. 


CONNECTICUT 


New Haven—EDWARD M. GAILLARD, 
formerly vice president of the Union & New 
Haven Trust Company, has been elected 
executive vice president. 


GEORGIA 


Atlanta—MARSHALL K. HUNTER, vice 
president of the Trust Company of Georgia, 
has been commissioned a captain in the U. 
S. Army, finance department. 


ILLINOIS 


Chicago—JOSEPH G. PORTER, formerly 
trust officer of the La Salle National Bank, 
has been elect- 
ed vice presi- 
dent. LESTER 
S. CAIN was 
elected an as- 
sistant trust 
officer of the 
same bank, 


INDIANA 


Hammond — 
L. L. MUR- 
PHY, former- 
ly national 
bank examiner 
in the Chicago 
Federal Re- 
serve District 
and previously 
connected with three Chicago banks, has 
been elected president of the Calumet Na- 
tional Bank. 


JOSEPH G. PORTER 


IOWA 


Des Moines—C. REAM DAUGHRITY, 
for the past three years counsel in charge 


of the inheritance tax division of the State 
Tax Commission, and formerly with the law 
firm of Campbell and Campbell in Battle 
Creek and in general practice in Ida Grove, 
has been appointed to the Probate Division 
of the Trust Department of the Iowa-Des 
Moines National Bank & Trust Company. 
RAYMOND GARNS has been promoted to 
the staff of the Trust Department of the 
same bank. 


KENTUCKY 


Frankfort—SIDNEY W. CLAY, trust of- 
ficer of the Farmers Bank and Trust Com- 
pany, has received a commission as a sec- 
ond lieutenant in the administrative depart- 
ment of the Army Air Corps. 

Louisville—HAROLD W. WALTON left 
the brokerage firm of J. J. B. Hilliard & 
Son, to join the investment staff of the Ken- 
tucky Title & Trust Company. : 

Louisville—DAVID W. FAIRLEIGH, vice 
president and secretary in the trust depart- 
ment of the Lincoln Bank & Trust Com- 
pany, has been commissioned a captain in 
the Army Air Corps. 


LOUISIANA 


New Orleans—EMILE C. NETZHAM- 
MER, formerly auditor of the Louisiana 
Savings Bank & Trust Company, has been 
elected trust officer and assistant cashier 
to succeed Ladd Dinkins, who accepted a 
commission in the Navy. 


MARYLAND 


Baltimore—G. HOWARD BATHON, for- 
merly assistant secretary and assistant 
treasurer of Maryland Trust Company, has 
been elected vice president. STANLEY B. 
TROTT has also been promoted to vice 
president. 


MASSACHUSETTS 


Boston—OLAF OLSEN, vice president of 
the First National Bank and the Old Colony 
Trust Company, has retired from active ser- 
vice. Mr. Olsen was active head of the 
trust division of the First National Bank at 
the time of the merger of the Old ow 
and the First National in 1929. 


MINNESOTA 


Duluth—H. STEWART PEYTON, former 
senior trust officer of the Minnesota Na- 
tional Bank, has been appointed a major in 
the Anti-Aircraft Division of the Coast 
Guard Artillery. 





MISSISSIPPI 


Jackson—JOSEPH W. LATHAM, cashier 
of the Holmes County Bank & Trust Co. 
of Lexington has become State Comptroller 
of Banks succeeding the late Colonel Sidney 
L. McLaurin. 


MISSOURI 


St. Louis—JOSEPH A. McCARTHY, for- 
merly associate trust officer of the Mer- 
cantile-Commerce Bank and Trust Com- 
pany, has been appointed trust officer. 
JOHN P. BUTLER has now become asso- 
ciate trust officer. 


NEW HAMPSHIRE 


Rochester—RUSSELL H. BRITTON has 
been elevated from vice president and treas- 
urer of the Rochester Trust Company to 
president, succeeding the late Rollin H. 
Spaulding. 


NEW JERSEY 


Englewood — WILLIAM A. HOOVEN, 
formerly trust officer of the Palisades Trust 
and Guarantee Company, is now a vice 
president. 


Paterson—B. P. RIAL, formerly execu- 
tive vice president of the Westchester 
County National Bank at Peekskill, has 
been elected executive vice president and 
director of the Paterson National Bank. 


NEW YORK 


New York—EDWARD W. SMITH, for- 
merly vice president and treasurer of the 
Clinton Trust Company has been elected 
executive vice president. 


New York—MERREL P. CALLAWAY 
has resigned as chairman of the Directors 
Trust Investment Committee of the Guar- 
anty Trust Company. Mr. Callaway was 
recently appointed sole trustee of the Cen- 
tral of Georgia Railway Company. 


New York—STANLEY P. BAHR and 
ARTHUR J. MICHEL, who has been affi- 
liated with the Trust Department of the 
Manufacturers Trust Company for a num- 
ber of years, have been elected assistant 
trust officers. 


NORTH CAROLINA 


Greenville—W. H. WOOLARD has been 
elevated from executive vice president to 
president of the Guaranty Bank & Trust 
Company, succeeding E. G. Flanagan, presi- 
dent for 30 years. 
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OHIO 


Cleveland—FREDERIC C. FULTON, for- 
merly assistant vice president of the Cen- 
tral National Bank has resigned to become 
treasurer and director of the Buckeye Rib- 
bon and Carbon Co. 


OKLAHOMA 


Tulsa—DONALD J. McBIRNEY, vice 
president and trust officer of the National 
Bank of Commerce, has been granted a 
leave of absence from the bank to become 
a first lieutenant in the Finance Depart- 
ment of the U. S. Air Force Technical 
Training Command. Vergil Jones, vice 
president and cashier, has taken over the 
duties of trust officer during Mr. McBirney’s 
absence. 


PENNSYLVANIA 


Conshohocken—DONALD P. HORSEY, 
formerly executive vice president of the 
First National Bank, has been elected presi- 
dent. 


Greenville-NORMAN P. MORTENSEN, 
vice president and trust officer of the First 
National Bank, has been commissioned a 
captain in the U. S. Army Air Corps. 


Lancaster—WILLIAM E. ALEXANDER, 
formerly vice president of the Fulton Na- 
tional Bank, has been elected president of 
the Lancaster County National Bank, suc- 
ceeding George S. Mann, resigned. 


TENNESSEE 


Knoxville—J. E. HARRIS, formerly vice 
president of the Hamilton National Bank 
at Chattanooga, has been elected executive 
vice president of the Hamilton National 
Bank of Knoxville. 


VIRGINIA 


Richmond—WILLIAM B. JACOBS, for- 
merly assistant cashier of the Central Na- 
tional Bank, has been appointed assistant 
trust officer. 


WISCONSIN 


Sheboygan—WILLIAM F. SCHLUNDT, 
formerly trust officer of the Fidelity Sav- 
ings Bank at Antigo, has been elected as- 
sistant trust officer of the Security Na- 
tional Bank. Mr. Schlundt was recently 
elected State vice president of the Trust 
Division of the American Bankers Assn. 


WYOMING 


Sheridan—VERNON S. GRIFFITH, for- 
merly vice president of the Bank of Com- 
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merce, has been elected president, succeed- 
ing Erle B. Allen, resigned. 


CANADA 


Toronto, Ont—CHARLES S. ROBERT- 
SON, formerly general manager of the 
Canada Permanent Mortgage Corporation, 
has been appointed vice president of that 
corporation and the Canada Permanent 
Trust Company. 


Correction 


The report in our June column that L. C. 
HORTER had been elected executive vice 
president of the National Exchange Bank of 
Wheeling, West Virginia, was an error. Mr. 
Horter is vice president. 


Trust Institution Briefs 


Mobile, Ala.—Turner Rice, Jr., trust of- 
ficer of the First National Bank, has been 
named chairman of the Committee on Trusts 
of the Alabama Bankers Association. 


Fort Collins, Colo—The Federal Reserve 
Board announced that The First National 
Bank had been granted trust powers. 


Savannah, Ga.—Merrill P. Callaway, sole 
trustee of the Central of Georgia Railway 
and a former vice president of the Guar- 
anty Trust Company of New York, has been 
elected to the board of directors of the 
Citizens & Southern National Bank. 


East St. Louis, Ill—The board of direc- 
tors of the Southern Illinois Trust Co. have 
voted to surrender its charter. Several 
years ago the Southern Illinois National 
Bank of East St. Louis assumed all of the 
deposit liabilities, except unclaimed balances 
aggregating approximately $4,500 of South- 
ern Illinois Trust Co., and took over its 
trust business. 


Stanford, Kentucky—The Federal Re- 
serve Board announced that the Lincoln 
County National Bank had been granted 
trust powers. 

St. Louis, Mo.— Mercantile-Commerce 
Bank and Trust Company observed the 
eighty-fifth anniversary of its founding on 
July 6th. 

New York, N. Y.—Walter G. Nelson, as- 
sistant vice president of the Central Han- 
over Bank and Trust Company, marked his 
50th anniversary with the company on June 
18. 

New York, N. Y.—John P. Flaacke, assis- 
tant secretary of Chemical Bank & Trust 
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Company, on July 12th began his 72nd year 
of continuous service with the bank. In 
point of service, he is the dean of New 
York bankers and as far as is known, for 
length of continuous service with one insti- 
tution he holds the record for the entire 
country. 


Rochester, N. Y.—John Craig Powers, 
for 22 years vice president and chairman 
of Executive Committee of Rochester Trust 
and Safe Deposit Company, completed 50 
years of service in the banking field on July 
18th. 


Portland, Ore.—A. L. Grutze, vice presi- 
dent and trust officer of the Title & Trust 
Company, has been appointed state vice 
president of the Trust Division of the Amer- 
ican Bankers Association. 


Philadelphia, Pa.—Stanley W. Cousley, 
vice president of Fidelity-Philadelphia Trust 
Company, has been elected president of | 
Corporate Fiduciaries Association of Phil- 
adelphia. Other officers named were: Louis 
W. Van Meter, vice president of Provident 
Trust Co., vice president, and Robert U. 
Frey, assistant treasurer, Pennsylvania 
Company for Insurances on Lives and 
Granting Annuities, secretary-treasurer. 
Kenneth B. Crawford, vice president of 
Northern Trust Company and Thomas E. 
Shipley, vice president of Germantown 
Trust Co. were chosen members of the exe- 
cutive committee for three-year terms. 


Philadelphia, Pa.—John Henderson Hoff- 
man, assistant trust officer of the Girard 
Trust Company, has been admitted to the 
Bar of the Supreme Court of Pennsylvania. 
Mr. Hoffman had served for four years as 
professor of wills and administration at 
the Philadelphia College of Law. 


Salt Lake City, Utah—William McEwan, 
assistant cashier and trust officer, Zion’s 
Saving Bank & Trust Company, was elected 
president of the Trust Division of the Utah 
Bankers’ Association. Vernile Maxfield, 
trust officer, Union Trust Company, Salt 
Lake City, was named vice president, Ross 
Tyson, assistant trust officer, First Secur- 
ity Bank of Utah at Ogden, treasurer, and 
Harold J. Kemp of Walker Bank & Trust 
Company, secretary. 


Charleston, W. Va.—Homer Gebhardt, 
vice president, trust officer and director of 
the First Huntington National Bank, was 
elected president of the West Virginia Bank- 
ers Association. 











In Memoriam 


F. Lee Major, Sr.:—vice president of the 
Boatmen’s National Bank of St. Louis, Mo. 
since 1926. 

Henry Parrish:—a vice president and a 
trustee of the Bank of New York in the 
personal trust department. He had been 


associated with the bank for 65 years. 
Daniel Richard Crissinger:—Comptroller 
of the Currency and Governor of the Fed- 
eral Reserve Board during the presidency 
of Warren G. Harding. 
Percival Wilds:—a director of the Fidu- 
ciary Trust Company of New York City. 





St. Louis Trust Council Elects Arthur 


At the final meeting of the St. Louis 
Life Insurance and Trust Council for the 
year 1941-42, held on June 30, and presided 
over by Tom R. Mara of the New York 
Life Insurance Company, the following offi- 
cers and committee men were elected for 
the coming year: 


President: Robert N. Arthur, Mississippi 
Valley Trust Company; 

Vice President: Horace R. Davis, Massa- 
chusetts Mutual Life Insurance Com- 
pany; 

Secretary: William A. Gauvin, 
Grove Bank and Trust Co.; 
Treasurer: Lawrence H. Stern, C. L. U., 

Penn Mutual Life Insurance Company. 

Members of Executive Committee: Clar- 
ence D. Cowdery, Boatmen’s National 
Bank, and Mr. Mara. 


Tower 


Following the business meeting there was 
a general discussion of matters involving 
taxes, insurance, estates, and trusts. 
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Princehouse Heads Kansas 
Fiduciaries 


E. G. Princehouse, assistant trust officer 
of the Fourth National Bank, Wichita, was 
elected president of the Trust Division of 
the Kansas Bankers Association at the 
meeting of the division last month. Other 
division officers are: vice president, H. H. 
Whitaker, vice president and trust officer 
of the Miami County National Bank, Paola; 
secretary-treasurer, W. Max Harris, vice 
president and trust officer of the Commer- 
cial National Bank, Emporia; and vice presi- 
dent for Kansas of the A.B.A. Trust Divi- 
sion, B. M. Lester, assistant trust officer of 
the First National Bank, Wichita. 








TRUSTS and ESTATES—July 1942 





Washington Fiduciaries Elect Sawyer 


At the annual meeting of the Corporate 
Fiduciaries Association of Washington, offi- 
cers elected for the year 1942-1943 were as 
follows: 

Royal A. Sawyer, trust officer of the Na- 
tional Bank of Commerce, Seattle, Presi- 
dent; Charles F. Hamlin, assistant cashier 
and associate trust officer of Old National 
Bank, Spokane, Vice President; George H. 
Fisher, assistant manager of Bank of Cal- 
ifornia, Tacoma, Secretary-Treasurer. 

Mr. Sawyer succeeds W. G. Bieri, trust 
officer of The Washington Trust Company, 
Spokane. 


O 


West Virginia Fiduciaries 
Elect Payne 


Negotiations relative to the formulation 
of a statement of principles are now pend- 
ing between the Trust Division of the West 
Virginia Bankers Association and the West 
Virginia Bar Association, it was reported 
at last month’s annual meeting of the Trust 
Division. Officers elected for the ensuing 
year are: 

President: A. A. Payne, executive vice 
president and trust officer, Central Trust 
Company, Charleston; 1st Vice President: 
R. A. Yarbrough, trust officer, First Na- 
tional Bank, Bluefield; 2nd Vice President: 
J. B. Derwacter, assistant cashier and as- 
sistant trust officer, First Huntington Na- 
tional Bank, Huntington; 3rd Vice Presi- 
dent: John G. Timberlake, trust officer, Un- 
ion National Bank, Clarksburg; Secretary- 
Treasurer: L. C. Horter, vice president and 
trust officer, National Exchange Bank, 
Wheeling. 


aa 0 
Number of Trust Banks Declines 


At the end of 1941, there were 1,838 na- 
tional banks holding permits to exercise 
trust powers, according to the recently pub- 
lished report of the Board of Governors of 
the Federal Reserve System. During the 
year, the Board granted to eight national 
banks authority to exercise one or more 
trust powers, while trust powers of twenty- 
seven national banks were terminated: four- 
teen by voluntary liquidation, one by insol- 
vency, and twelve by voluntary surrender. 

The total number of banks in the United 
States decreased by 70 to 14,825, of which 
only eight were suspensions—the lowest an- 
nual figure on record. Branches increased 
by 33 to 3,699. 
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Lega! Hurdles in Common Trust Fund Operations 


The $25,000 Limitation; Eligibility of Securities; 
“Bona Fide” Trust, and Other Questions 


H. D. ROSCHEN, JR. 
Trust Investments Division, Girard Trust Company, Philadelphia, Pa. 


In the preparation of this article, the fourth of a series, Mr. Roschen 


acknowledges the assistance of George C. Barclay, 


assistant vice president, 


City Bank Farmers Trust Company, New York, and Chairman A. B, A. 
Committee on Common Trust Funds, and of Paul Branin, Federal Reserve 


Bank Examiner. 


NE of the principal objections to 

starting a common trust fund has 
been that it brings about new legal 
questions. In the first article of this 
series, I discussed the common law rules 
against commingling of trust assets and 
delegation of a trustee’s discretionary 
powers.! Fifteen states have cleared 
this hurdle, having either passed enabl- 
ing legislation or (in the case of Mis- 
souri) having a court decision upholding 
the establishment of such funds. But 
these questions are still alive in states 
which have no statute permitting com- 
mon trust funds, and even in some states 
with enabling legislation there will be 
found some persons who think “it’s 
illegal.” 

In reviewing the legal questions en- 
countered in the first quarter decade of 
operation under Regulation F of the 
Federal Reserve Board, it is surprising 
that they are so few in number. The 
most important ones appear to be the 
following: 


1. See Trusts and Estates, March 1942, page 285. 


The conclusions are Mr. Roschen’s.—Editor’s Note. 


What should be the basis of the 
$25,000 limitation, cost or market 
value? 

When should two or more trusts be 
considered as one in applying the 
$25,000 limitation? 

What standard of eligibility is re- 
quired in determining whether a se- 
curity held in the Fund must be 
segregated? 

How can the Trust Investment Com- 
mittee certify that each participant 
in the Fund is a bona fide trust? 


The law, policy and practice are closely 
related, and I shall discuss the legal 
questions from the point of view of the 
trustman in his everyday work, rather 
than the lawyer in his library. 


1. Cost or Market Value Limitation 


HIS question arose to perplex Penn- 

sylvania trustees early in the game. 
Our statute bases the limitation on cost, 
whereas Regulation F Sec. 17 (c) (5) 
seems to base it on the value of the par- 
ticipation at the time of investment, i.e. 
market value. Under the Pennsylvania 
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statute, the piecemeal acquisition of units 
is decreased in a period of declining 
portfolio values and increased in a per- 
iod of rising values. Under Regulation 
F, on the other hand, the piecemeal ac- 
quisition of units is increased in a per- 
iod of declining portfolio values and de- 
creased in a period of rising portfolio 
values. Under Regulation F it is pos- 
sible to invest in units costing over 
$25,000, while under the statute it is 
possible to invest in additional units 
bringing the total market value of the 
participation at the time of the invest- 
ment to an amount in excess of $25,000. 
Which basis should we use? 


Regulation F should govern, but the 
difficulty is in the ambiguity of its word- 
ing. It would seem that the intent is 
that not more than $25,000 of the funds 
of a participating trust may be trans- 
ferred to a common trust fund, that “at 
the time of investment” means at the 
time of each investment, the various in- 
vestments taken in the aggregate; and 
this means the cost basis to the partici- 
pant. Although we have no official rul- 


ing, we have been following this inter- 


pretation, and the Federal Reserve au- 
thorities have not, to my knowledge, 
taken exception to it. 

Trustmen in states yet to enact Com- 
mon Trust Fund statutes might save 
themselves needless perplexity if they see 
to it that this provision in their law fol- 
lows the Pennsylvania and New York 
statutes, for it appears that in due course 
the Regulation will be amended to clar- 
ify this point. 


2. Multiple Trusts 


A MORE difficult question in the ap- 
plication of the $25,000 limitation 
arises in cases where settlors and bene- 
ficiaries overlap in different trusts. Sec- 
tion 17 (c) (5) provides that “if two or 
more trusts are created by the same set- 
tlor or settlors and as much as one-half 
of the income or principal or both of 
each trust is payable or applicable to the 
use of the same person or persons, such 
trusts shall be considered as one.” 
Obviously, if the trusts are created by 
different settlors for the same benefic- 
iary, each trust may be invested up to 
the $25,000 limit, and also, if the life ten- 
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ant of two trusts created by the same 
settlor is the same person, the two trusts 
must be considered as one under the 
Regulation. If, however, the income 
beneficiaries of two or more trusts 
created by the same settlor are different 
persons, but the principal beneficiaries 
are the same person or persons, the sol- 
ution to the question is more difficult. 


In view of the myriad of possible per- 
mutations of the distribution provisions 
of trusts, no universal yardstick can be 
applied to all situations. A few guiding 
principles might be useful, however, in 
addition to the two foregoing ones. Thus, 
it seems reasonable to believe: 


(a) that if the principal beneficiary (re- 
mainderman) under multiple trusts 
is the same person or group of per- 
sons, and is ascertainable at the in- 
ception of the trust, the $25,000 lim- 
itation applies to the trusts as one, 
even though the income beneficiaries 
(life tenants) under the _ several 
trusts may be different persons; 
that conversely, if the remainder- 
men are not definitely ascertainable 
at the creation of the trusts, the 
limitation would probably apply to 
each trust individually, at least dur- 
ing the period of the life tenancies. 


Cross Index Beneficiaries 


XAMPLES may serve to clarify the 

principles, although they can not be 
used as a mold into which to fit specific 
cases. Let us assume that X creates two 
trusts, with A and B the respective life 
tenants, and upon the death of each the 
principal continues in trust for C or if 
C be deceased, in trust for C’s two chil- 
dren, income payable in equal shares. 
These remaindermen are definitely ascer- 
tainable at the inception of the trusts. 
What is actually contemplated upon the 
death of A and B is a merger of the 
two trusts for the benefit of C or his two 
children. In this case the two trusts 
should be regarded as one. 


If, however, X created two trusts, with 
A and B as life tenants respectively, and 
on the death of each, the principal were 
distributable to C absolutely, and assum- 
ing no powers of revocation or other 
facts materially altering this set-up, it 
appears that the two trusts may be con- 
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sidered individually and $25,000 placed 
in the Common Trust Fund for each.” 
Or, if at the death of A and B respec- 
tively, A’s share passed to C and B’s 
share to D or C if D were deceased, the 
same conclusion as to the individuality 
of the two trusts would seem to hold.? 


There does not appear to be much 
difference between the hypothetical 
trusts used above, for in all of them the 
remaindermen are ascertainable at the 
inception of the trusts. The real differ- 
ence is that in the first illustration there 
is a merger of interests which will result 
in the combined trusts having an interest 
of more than $25,000 in the Fund. In 
the second two illustrations, the trusts 
terminate at the conclusion of the pri- 
mary life estates, and there is no merger 
of interests in trust. 


Perhaps the most fundamental guide 
to follow is that units of a common trust 
fund are not transferable or distribut- 
able either from the trust in which they 
are held to an individual or from one 
trust to another, whether such trusts be 
totally unrelated or whether they repre- 
sent successive interests. Thus, in a 
merger of trusts, units of the Common 
Trust Fund would have to be withdrawn 
from the accounts representing the term- 
inating interests, and the $25,000 limi- 
tation given consideration as a new mat- 
ter for the combined trusts. 


In order to avoid errors from the 
standpoint of the facts, it is suggested 
that a cross-index of beneficiaries be 
kept so that overlapping interests in 
trusts created by the same settlor can 
be readily spotted. 


3. Standard of Eligibility for 
Securities 


ECTION 17 (c) (2) and (6), taken 

together, provide that when a secur- 
ity becomes “‘unlawful” for trust funds, 
it must be removed from the portfolio 
of the Fund and placed in a segregated 
account before any further admissions 
or withdrawals may be made. Obvious- 
ly, a bond which defaults is ineligible 
for trust investment. But there are 
other reasons why a security may be 
considered ineligible, and it is often dif- 


2. See Trusts and Estates, August 1941, page 202. 
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ficult to draw the line in Common Trust 
Fund operation. In the case of a “legal” 
fund, of which there are relatively few, 
the state law defines what is eligible and 
what is not, and even then it is difficult 
to know just what course to pursue if a 
security “goes off the list,” although 
generally speaking, it should be segre- 
gated or sold, willy nilly. But the dis- 
cretionary trust poses more perplexing 
questions. 


For example, most of the larger trust 
institutions maintain an “approved list” 
of bonds, and preferred and common 
stocks eligible for investment by full dis- 
cretion trusts. The Common Trust Fund 
portfolio is usually restricted to securi- 
ties on the approved list. There are a 
number of reasons why a security may 
be removed from the approved list, be- 
side danger of income cessation, the 
most common being (1) purchased 
enough; (2) price too high; (3) unfore- 
seen developments requiring further in- 
vestigation. 

Section 17 (c) (5) provides that not 
more than 10% of the Fund may be in- 
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vested in the bonds, stocks, etc. of any 
one issuer, and no more than 5% in the 
outstanding issue of any one class of 
stocks, bonds, etc. of any one issuer. 
The trustee may have similar require- 
ments as part of its investment policy 
for individual trusts, and it may con- 
sider that it has purchased enough of a 
particular issue of stock or bonds, and 
remove that issue from its approved list. 
On the next valuation date, if the Fund 
contains some of this issue, the new par- 
ticipants admitted will in effect, it is 
argued, be making an investment in a 
security which is no longer on the ap- 
proved list. 


Such an argument is more annoying 
than serious, because there is no incon- 
sistency in admitting participations in 
the Fund when it contains a security of 
which you have bought enough. In fact, 
by issuing more units against the same 
number of shares of that security in the 
Fund’s portfolio, you really decrease the 
relative size of that investment in the 
Fund. 
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Price Too High 


OW let us assume that a certain 

security was removed from the ap- 
proved list because the price had ad- 
vanced substantially over the call price. 
The Fund bought the security at a rea- 
sonable price, and still holds it—at a 
gain. On the next valuation date, new 
participants will be purchasing a pro 
rata interest in this security at the high 
market price, at which the trust institu- 
tion would not purchase it either for the 
Fund or individual accounts. Should 
this security be sold or segregated before 
any new admissions are made? 


Following the Regulation literally, 
the answer would be “yes”; you would, 
no doubt, have to take the profit in the 
Fund, or segregate the security for the 
sole benefit of the participants in the 
Fund at the time of the segregation. 
If you construed the Regulation broad- 
ly, you might reason that the excess 
premium on a security comprising no 
more than 10% of the Fund is spread 
over so many participants that its effect 
on any single participant would be in- 
finitesimal. If the security in question 
is otherwise a sound investment, the ad- 
vantage to the Trust of participating in 
the Fund and obtaining the diversifica- 
tion involved, offsets the fact that any 
particular security may be selling at a 
price which is somewhat out of line. If 
the Trust Investment Committee will 
base its policy on the extent of risk 
(which can be computed) rather than a 
technical fine-point, it will be doing the 
prudent thing. 


Sometimes a trustee will suspend pur- 
chases of a security temporarily, with- 
out adopting a general sales policy for 
all trusts, because a new development of 
sweeping significance requires study. 
The Fund holds some of the security, and 
before the investigation is completed, 
the next valuation date arrives. Here 
again, I would consider the extent of the 
risk. If the reason for suspension of 
purchases is a danger signal, the secur- 
ity should be sold, not segregated, to pro- 
tect present participants as well as pros- 
pective ones. If the risk appears justi- 
fied or negligible, I can see no harm in 
“spreading it thinner” by admitting addi- 
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tional units for present participants, but 
I would not commit new participants to 
the Fund. The safest policy, however, 
is to sell, and if further study reveals 
that the security is still suitable, you 
can reacquire it for the Fund. 


If the trust investment committee, in 
reviewing the investments comprising 
the Fund, finds that any investment “‘is 
one in which the funds of such trust 
might not lawfully be invested at that 
time, funds of such trust shall not be 
invested in a participation of such Com- 
mon Trust Fund.’ The word “lawfully” 
offers the key to this question. Under 
the Common Law, a trustee may not 
purchase non-income_ securities; con- 
versely, his duty is to invest money so 
that it produces an income.* But is it 
unlawful for a trustee to effect a wider 
distribution among participants in a 
security which he has discontinued pur- 
chasing merely because he holds enough, 
or which he has discontinued purchasing 
because the price seems, in his discre- 
tion, too high, or because he is tempor- 
arily “marking time’? Those questions 
will have to be answered by your own 
state, but I doubt that your investment 
policy has had so great an effect on your 
law. 


4. “Bona Fide Trust” Hurdle 


HE Regulation restricts the use of 

the Common Trust Fund to “true 
fiduciary purposes,” prohibits its opera- 
tion as an investment trust for other than 
“strictly fiduciary purposes,” and _ re- 
strains the trust investment committee 
of the bank from permitting the invest- 
ment of the funds of any trust not 
created or used for “bona fide fiduciary 
purposes,” in the Fund.5 How can we 
be sure that we are not violating this 
part of the Regulation by admitting a 
participant in the Fund which might 
prove to be a small-time “in-and-out” 
speculator, as sometimes happens in the 
case of revocable trusts? 


The answer to this question is sound 
judgment of the people with whom you 
are dealing. The question is of no im- 


3. Regulation F, Section 17, Sub-section (c) (2). 

4. American Law Institute: Restatement of the 
Law of Trusts, Sec. 181 (c) (1935). 

5. Regulation F, Section 17 (a). 
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portance in connection with testamen- 
tary trusts; obviously these are bona 
fide. Among the living trusts, a good 
case can be built up for the irrevocable 
ones wherein the settlor exercises no con- 
trol. But the “direction trusts” and re- 
vocable ones offer the greatest hurdle. 
Some of these might be nothing more 
than “glorified agency accounts” or in- 
vestment trust purchases. The follow- 
ing steps are suggested as a guide to 
establishing the nature of such trusts in 
relation to the Fund, in the considera- 
tion of new business: 


1. Ascertain the need of the prospective 
settlor for trust service. 

2. Inquire of the purposes for which the 
prospective trust is to be set up, and 
try to obtain a statement thereof in 
writing from the settlor or his coun- 
sel. 

Avoid the use of standardized short- 
form of trust agreement especially 
designed for Common Trust Fund 
participations. 

Do not advertise the Common Trust 
Fund or permit it to be used as a 
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selling point for trust service in per- 
sonal solicitation, except incidentally 
after the prospective customer has 
ordered trust service. 


Secondary Hurdles 


OME may disagree with my classifi- 

cation of the secondary questions, 
and this will no doubt be due to the 
local importance of these questions. A 
few questions can be answered categori- 
cally, while others must be argued out on 
the home grounds. 


The question of apportionment of 
stock dividends has a variety of answers. 
The Uniform Principal and Income Act, 
following the Massachusetts Rule, cred- 
its all stock dividends to principal, and 
if your state law is otherwise, it would 
be well to have this principle incorpor- 
ated in your Common Trust Fund Act, 
and include it in your Plan, too, lest you 
be confronted with an accounting puzzle 
such as would be presented by the Penn- 
sylvania Rule of the “intact value.” 


The amortization of bond premiums is 
not permitted in Pennsylvania unless ex- 
pressly authorized in the trust instru- 
ment or agreed to by the income benefic- 
iaries. Hence, we in this state thank 
our stars and start half a dozen common 
trust funds in the first year. In New 
York amortization is required,® not only 
for individual trusts, but for common 
trust funds, and our good neighbors 
stand before the hurdle tearing their 
hair—with not one fund in operation. 
Before you start writing a plan, be sure 
that your statute relieves you of any 
duty to amortize. 


Technically, “overdrafts” in a Fund 
constitute an interest in the Fund by 
the Bank, within the meaning of the 
Regulation.?7 We need a _ clarifying 
amendment. However, since such “over- 
drafts” generally occur in the income 
account as a result of either the pay- 
ment of accrued interest on bonds pur- 
chased or through an income equalization 
plan, they are automatically covered 


6. The New York law has recently been changed, 
bringing practice in accord with the Pennsyl- 
vania Rule, but is effective only as to trusts 
becoming active after September 1, 1942. See 
Trusts and Estates, May 1942, page 527. 

7. Regulation F, Sec. 17 (a) (2) and (3). 
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within a short period of time and may be 
regarded as temporary bookkeeping en- 
tries, and not the acquisition of an in- 
terest in the Fund by the Bank. If they 
occur in the principal account, it is pre- 
sumably the result of a miscalculation, 
and they can be covered by the prompt 
sale of securities, thus eliminating the 
question entirely. 


The question of frequency of judicial 
settlements of the Common Trust Fund 
account is one which must be decided 
on the basis of experience. Of course, 
where the state law compels the filing of 
accounts every so often, there is no 
choice, but where the law makes no pro- 
vision, the trustee must decide, depend- 
ing on (1) the cost and (2) the necessity. 
Last year I said: “It would appear to 
be good policy if the Board of Directors, 
each year when it reviews the audited 
report of the Fund, would determine the 
advisability of filing an account and make 
a record in the Minutes to the effect that 
consideration was given to the question. 
If the accounting period has been com- 
paratively quiet, the filing of an account 
could be deferred. If, on the other hand, 
the times have required the Trustee’s 
discretion to be put to severe tests, it 
might be well to submit the management 
of the Fund to judicial review, and let 
exceptions be taken while the testimony 
is still fresh.”® I see no reason to 
change this view. 


The question of valuing Series “G” 
War Bonds has been settled by the Fed- 
eral Reserve Board, which has ruled that 
they be valued at the current redemption 
price for each block held in the Fund.? 


Investing Foreign Trusts 
in Common Fund 


HE question has arisen whether X 

Trust Company, doing business in 
the State of A (which permits the oper- 
ation of common trust funds) can in-. 
vest in its Common Trust Fund the funds 
of a trust which it administers under 
the laws of the adjoining State of B 
(which has no enabling statute), in the 
absence of a specific power in the trust 


8. Operating a Common Trust Fund in Pennsyl- 
vania: Graduate School of Banking Thesis, 
1941. 

9. See Trusts and Estates, January 1942, page 77. 
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instrument so to invest, but having full 
discretion as to the types of investments 
permitted by the instrument. I would 
advise against it. 

I would go still further and advise 
extreme caution in investing “foreign” 
trusts even where the state having jur- 
isdiction over the trust has an enabling 
act, for the reason that there might be 
sufficient differences between the two 
laws to bring about a technical breach 
of trust: To avoid such a situation, it 
would be well to “stay at home” with 
your Fund, unless, of course, you are 
dealing with two states which have adop- 
ted the Uniform Common Trust Fund 
Act.1° 


The following states permit common 
trust funds, and it would be well to com- 
pare the various acts before operating a 
Fund over state lines: Arizona, Dela- 
ware, Florida, Indiana, Kentucky, Louis- 
iana, Massachusetts, Michigan, Minne- 
sota, Missouri,!! New York, North Car- 
olina, Pennsylvania, South Dakota, and 
Vermont. 


Effect of Mistakes 


HE foregoing comments may lead to 

the conclusion that operating a com- 
mon trust fund is full of dangerous legal 
hazards entailing dire penalties. How- 
ever, it is not the purpose of the Regu- 
lation or the state laws so to handicap 
the operation of such funds that the 
trustees will be frightened out of start- 
ing them. The framers of the Regula- 
tion evidently wanted to avoid just such 
a result, and thus we find a clause there- 
in stating: “No mistake made in good 
faith and in the exercise of due care 
in connection with the administration of 
a Common Trust Fund shall be deemed 
to be a violation of this regulation if 
promptly after the discovery of the mis- 
take the bank takes whatever action may 
be practicable in the circumstances to 
remedy the mistake.”’!2 


Carelessness is not condoned, but if 
reasonable attention is given to the Reg- 
ulation and the law, the legal hurdles of 
Common Trust Fund operation are not 


10. See Trusts and Estates, February 1939, page 
204. 

11. By legal decision. 

12. Regulation F, Sec. 17 (c) (9). 
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too difficult. When in doubt regarding 
a specific case, it is best to consult coun- 
sel or the banking authorities, or both. 


Sponsor Massachusetts Rule 
and C. T. F. 


California is another State where trust- 
men are sponsoring a movement to obtain 
legislation adopting the prudent investor 
rule and permitting common trust funds. 
These proposals came out of the recent an- 
nual meeting of the Trust Division of the 
C.B.A. 

The meeting this year was confined to a 
business session at which committee reports 
were presented. B. L. Smith, vice president, 
California Trust Company, Los Angeles, 
presided as chairman of the Trust Division. 
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Bogert on Trusts 


GEORGE G. BOGERT. West Publishing Co. 738 
pp. $5.00. 


This is one of the “Hornbook”’ series, re- 
vising a twenty-one year old edition. Prof. 
Bogert recognizes the many important trust 
developments of the intervening years— 
uniform laws, the Restatement, codifica- 
tions, problems raised by the depression 
years—and has reflected them in this edi- 
tion. The object of this volume is to give 
practitioners and students a compact sum- 
mary of the basic principles of American 
trust law, and in no way is intended as a 
substitute for the author’s well-known 
seven-volume set on “Trusts and Trustees.” 
For convenient reference, however, the 
hornbook is one of the best. The pocket at 
the back of the volume indicates that it 
will be kept up to date by supplements. 


a 
Price Control: War Against Inflation 


E. T. H. KJELLSTROM, et al., Rutgers Univer- 
sity Press, 171 pages, $2.50. 


Emergency Price Control 


Law and Contemporary Problems. Winter 1942, 
177 pages, $1.00. 

Price Control 
The Research Institute of America. 149 pp. $2.00. 


These three volumes, which cover differ- 
ent phases of the problem, represent valu- 
able additions to the growing literature on 
wartime control of prices. In the first two, 
a group of authors has cooperated in the 
preparation of the work. An overall pic- 
ture of price control activities in Sweden, 
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England, Canada and Switzerland is con- 
tained in Kjellstrom’s book and furnishes 
valuable background material for compari- 
son with our own experiences. The discus- 
sion of Swedish and Swiss experience is 
particularly interesting since not much has 
heretofore been published in readily ac- 
cessible volume. The Law and Contempor- 
ary Problems volume is devoted primarily 
to the experiences in this country, prior to 
the imposition of the general ceiling plan. 
The nine articles contained in this volume 
cover the various aspects of wartime price 
control including: a discussion of inflation 
problems, the Price Control Act of 1942, 
the factors considered in establishing maxi- 
mum prices, rent control, civilian supply, 
and British price control. Most of the 
authors are connected with the government 
and are well qualified in their respective 
fields. 

The Research Institute study will prove 
of greatest interest to business men since 
it is concerned primarily with how industry 
can operate under the general price ceiling. 
Such problems as export prices, quality con- 
trol, trade practices, rent control, rationing, 
and retail price control are discussed in a 
succinct manner. The Appendix includes 
the text of the Emergency Price Control 
Act, the General Maximum Price Order and 
digests of the first 140 formal price sched- 
ules. All three volumes are worthwhile ad- 
ditions to any library on war economics. 


0 


The Yearbook of Philanthropy, 1941- 
42 


JOHN PRICE JONES. The Inter-River Press, 
New York. 


148 pp. 


This volume is a continuation of the work 
reported in the Yearbook for 1940 seeking 
to make available each year accurate in- 
formation on developments in the voluntary 
support of philanthropic institutions. In 
addition to bringing up to date information 
on American giving since 1920, this edition 
discusses the effects of the war thereon. 

The book is replete with statistics of gifts 
and bequests made to various public insti- 
tutions—universities and Colleges, commun- 
ity chests, hospitals, museums and family 
welfare agencies, and contains a thorough 
analysis of the official record of contribu- 
tions by all taxpayers and by individuals 
of 48 states. 
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Trends in Trust Taxation 
Correlation of Income, Estate and Gift Taxes Urged 


NORRIS E. PIERSON 
Member of Stamford (Conn.) Bar 


N historical survey of the Federal 

estate tax and its supporting meas- 
ures indicates clearly that the trend to- 
day is to tax more largely as to rates, 
more broadly as to subject-matter, and 
more widely as to social purposes other 
than fiscal. 


In breadth of subject-matter, for in- 
stance, the tax no longer concerns itself 
solely with property passing on death by 
will or intestacy, but includes transfers 
in contemplation of death, transfers 
taking effect or intended to take effect 
upon death, revocable transfers, survivor- 
ships in joint estates, property passing 
under a general power of appointment, 
and some of the proceeds of life insur- 
ance. The field has been further en- 
larged by recent decisions of the courts, 
regulations, the rulings of the bureau, 
and the practical application of the reg- 
ulations by the field agents. 


The Hallock Case 


Consider that fertile field known as 
transfers taking effect upon death. There 
is no longer any doubt that a trust is 
taxable as part of the settlor’s estate, if 
he expressly reserves to himself a pos- 
sibility of reverter. Prior to the Hal- 
lock case, the Treasury never claimed an 
estate tax where the possibility of re- 
verter, even if contained in the trust in- 
strument itself, was reasonably remote. 
Now all cases are claimed, regardless of 
remoteness. The Board of Tax Appeals 
has sustained taxability where a settlor 
of advanced age had to survive his wife, 
four children and nine grandchildren, in 
order to take his reversion. 

Still more unreasonable, however, are 
the words of the subsequent Treasury 
Decision which imply that a reversion 
arising by implication of law is taxable. 


From address before Connecticut Trust Confer- 
ence, May 1942. 


It is not possible to draw a trust without 
a more or less remote possibility of re- 
verter by operation of law, unless you do 
one of two things: either provide that if 
all the remainders fail the trust shall go 
to a charitable corporation, or provide 
that if they fail it shall not go to the 
settlor even if living, but shall go to his 
next of kin as that class would be ascer- 
tained if he died at the time of the fail- 
ure. The former suggestion would ap- 
pear to be fool-proof for a settlor who 
is charitably disposed. The latter sug- 
gestion is artificial and impractical, be- 
cause the failure of the remainders would 
probably eliminate all the settlor’s poten- 
tial next of kin except those with whom 
he is not on speaking terms and purpose- 
ly omitted as remaindermen. I cannot 
believe that when this question of re- 
moteness next reaches the Supreme 
Court, it will go quite to the length of 
the Treasury Decision. 


How Much Taxable? 


Taxing the trust to the settlor’s estate 
is justified by the courts on the theory 
that his death cuts off his reverter, and 
thus shifts to the beneficiaries, or at least 
operates upon, an economic interest. 


This theory raises questions of great 
complexity. A has an express possibility 
of reverter and the trust is taxable to his 
estate when he dies before B; but how 
much of the trust? B has a vested life 
estate that cannot be cut off or dimin- 
ished or enlarged no matter who dies 
first. Therefore only the remainder in- 
terest should be taxed, and this can be 
accomplished by deducting the value of 
B’s life estate by the use of the mortal- 
ity tables appropriate to B’s age. In 
this simple case the Board of Tax Ap- 
peals and the Circuit Court of Appeals 
for the second circuit seem to have as- 
sented to a tax on the remainder interest 
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only, although the question has not been 
squarely presented or decided. 

Perhaps it is not too much to hope that 
these authorities will be equally broad- 
minded when they are confronted with a 
series of four children and nine grand- 
children as successive life tenants. The 
Bureau is becoming very actuary-minded 
and is now insisting on computations 
based not on the youngest or oldest of 
multiple lives, but on some sort of com- 
posite tables for each multiple-life situa- 
tion, with weighted averages and other 
mysteries of higher statistics. In these 
reverter cases it would seem logical to 
deduct not only the value of the multiple 
life estates, but also to deduct something 
more for the contingent nature of A’s 
possibility of reverter, thus adding the 
life expectancy of A to the picture along 
with those of the four children and the 
nine grandchildren. If this were done, 
and A happened to be very old while the 
rest were very young, A’s possibility of 
reverter would be infinitesimal, and little 
if any of the trust would be taxable to 
his estate on his death. If the govern- 
ment follows this principle to its logical 
conclusion I submit we shall be right 
back where we were before the simple 
test of remoteness was discarded. It 
would appear simpler to return to the old 
idea that the estate tax should not apply 
at all to irrevocable trusts in which the 
possibility of reverter is either remote, 
or arises solely by implication of law 
after the failure of bona fide remainders. 


Powers of Appointment 


Whether a given power of appointment 
is general and taxable, or special and 
nontaxable, has always heretofore been 
considered a question for the law of the 
state to decide, and the Federal courts 
followed the state law on the subject, in 
accordance with well-established legal 
principles. Ina recent case the Supreme 
Court has held that the state law no long- 
er governs, and in tax cases Federal 
courts may themselves decide which are 
general powers and which are special. 

In the future no lawyer can rely upon 
the non-taxability of the exercise of a 
special power of appointment, no matter 
how clear the state law which governs 
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them may be. This decision seems to me 
wrong, for Congress clearly meant to 
take powers of appointment as it found 
them under the state laws which control 
them, and Congress has never enacted 
a law attempting to define them, even if 
it could do so. 


As to Life Insurance 


The Act taxes all life insurance re- 
ceivable by the executor, and “the ex- 
cess over $40,000 of the amount receiv- 
able by all other beneficiaries as insur- 
ance under policies taken out by the de- 
cedent upon his own life.” Since 1918 
the Treasury has at various times made 
and applied either separately or together 
three different tests or definitions of the 
words “taken out,” and it has now re- 
turned to one of them, which it discarded 
some time ago. To determine whether 
the decedent took out the insurance, the 
simple mechanical test is: Did the de- 
cedent sign the application for the insur- 
ance? This test has little but its sim- 
plicity to recommend it and has been 
abandoned. A more refined and legalis- 
tic test is: Did the decedent own the 
policies at the time of his death?—that 
is, did he have the right to change the 
beneficiary, borrow on the policy, and 
take its cash surrender value? The 
third or economic source test, is now em- 
bodied in the Regulations, and is: Did 
the decedent directly or indirectly pay 
the premiums. 

In a recent article* on this subject 
M. R. Schlesinger has advanced a com- 
bination of the two tests as a fair solu- 
tion of the many problems that arise at 
present, and his plan would help to inte- 
grate the effect of the income tax, the 
gift tax and the estate tax upon life in- 
surance policies. 


Tax Correlation 


Congress recognized that the gift tax 
and the estate tax should work together 
rather than separately, when it included 
in the estate tax law a credit for gift 
taxes paid by the decedent on property 
included in the gross estate; but the var- 
iety and difficulty of the questions that 





*See Jan. 1942 Trusts and Estates 101. 
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have arisen were not clearly foreseen by 
the credit provision. Suppose A foolish- 
ly creates an irrevocable trust for him- 
self for life, with remainder to X. Here 
A must pay the income tax on the trust 
income, probably pay a gift tax on the 
value of the remainder interest, and when 
he dies his estate will undoubtedly have 
to include in the estate tax return the 
entire corpus of the trust. It is fair 
that A should pay the income tax be- 
cause he receives the income while he 
lives. It is also fair that he should pay 
a gift tax on the value of the remainder 
interest which he has given away abso- 
lutely. It is fair too that his estate 
should pay an estate tax; but it would 
seem it should be levied only upon the 
value of his retained life estate and not 
on the entire corpus. As the law stands, 
the entire corpus must be included in 
the gross estate on A’s death, apparent- 
ly on the ground that the property inter- 
est which was taxed as a gift (that is the 
remainder) and the property interest 
taxed upon death (that is the entirety) 
are not the same interest. 

Finally, if the entire corpus of the 
trust must be included in the gross es- 
tate on A’s death, it is certainly required 
by fairness that the credit provision 
should apply. 
cided whether it will or not, and there 
is the distressing possibility that it will 
not, because of the different nature of 
the property interests affected by the 
two taxes. Even when the credit is 
granted, perfect fairness is often lack- 
ing because of fluctuations in value be- 
tween the date of the gift and the date 
of death, which, under the technical 
credit provision, may severely reduce the 
credit allowed. Certainly the gift tax 
and the estate tax should be correlated 
so that each would apply only to the ap- 
propriate interest in the trust, thus 
avoiding double taxation and avoiding 
also the need for the rather complicated 
makeshift of the credit provision. 


Gift Tax Conflicts 


The gift tax also gets into trouble with 
the income tax in some cases, such as 
that of A, who, sometimes under com- 
pulsion but sometimes without it, sets 


It has not yet been de- - 
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up a trust for his estranged wife for life, 
with remainder to others. Here he has 
“given away” the entire corpus, yet the 
income is taxable to him on the ground 
that it is used to discharge his legal ob- 
ligation to support his family. It has 
been argued that the corpus was trans- 
ferred by A upon the same considera- 
tion and therefore is a transfer for value 
and not a taxable gift; yet he may have 
to pay the gift tax as if he had given it 
away. There is no satisfactory decision 
on gift tax cases of this kind. Finally, 
it has been decided by the Circuit Court 
of Appeals for the 8th Circuit, that trusts 
of this sort, at least where an obligation 
to support existed, must be included in 
the gross estate for estate tax purposes. 

If there is much unfairness to the tax- 
payer, there is some also to the govern- 
ment in the want of correlation of income, 
gift and estate taxes. It is hardly fair, | 
for example, that A, who makes a $40,000 | 
gift to his wife and leaves a $40,000 es- 
tate in life insurance to his wife, and dies 
leaving her $40,000 in securities, should 
pay the government no transfer and es- 
tate taxes, while B, who keeps his $120,- 
000 estate in his own hands until he dies 
and has no life insurance, pays an estate 
tax on $80,000. But as the law stands 
A may get the benefit of three $40,000 
specific exemptions while B who has paid 
higher surtaxes all his life gets but one. 
Both B and the government are the losers 
in these cases. 

Many of these difficulties would dis- 
appear if there were a more perfect cor- 
relation among income, gift and estate 
taxes, which of course means a thorough- 
going and intelligent new Revenue Act. 
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Decisions 


Accounting — Court — Jurisdiction 
Over Foreign Trust 


California—District Court of Appeal 


Estate of Knox, 52 A. C. A. 386, 52 Cal. App. 2d 
-- (May 28, 1942). 


Knox died a resident of Illinois, leaving 
estate subject to probate there and in Cal- 
ifornia. A trust was created under the 
will for a daughter, Mrs. Wendland, in the 
sum of $15,000, plus one-third of the resi- 
due. A son, Charles, resident of New York, 
and one Wells of Chicago were appointed 
trustees. Charles was the only surviving 
trustee at the time this proceeding was in- 
stituted. The trust seems to have been es- 
tablished sometime in the 1920’s, and no 
accounting had been filed by the trustees 
up to the time this proceeding was begun. 
The beneficiary, a resident of California, 
petitioned under Section 1120 of the Probate 
Code for an accounting by the trustee. The 
latter filed an account covering both the 
California and Illinois trusts, which the 
court approved. On appeal by the bene- 
ficiary, who contended that the court had 
no jurisdiction to settle the account except 
as to the California trust, order affirmed. 

HELD: (1) Court properly heard ac- 
counting as to entire estate. In support of 
this the court says, singularly, that it will 
“be presumed that the matter was taken 
over by the court in the exercise of its 
broader equity powers,” although appar- 
ently the record showed that the proceeding 
was in probate. 

(2) Court recognizes that accounting may 
be compelled over a trust wherever trustee 
may be reached by process (note 115 A.L.R. 
802), except that courts of forum will not 
take jurisdiction where similar proceedings 
are pending in state in which trust has its 
situs. Schuster v. Superior Court, 98 Cal. 
App. 619, 277 P. 509. 

(3) Held, further, mere fact that trustees 
held an investment in stock in a bank which 
thereafter failed, does not in itself indicate 
mismanagement. 

(4) Trust held properly charged with at- 
torneys’ and trustees’ fees in connection 
with suit. 


‘0. 


A rehearing has been denied in the case 
of Boland v. Mercantile-Commerce Bank 
and Trust Co., reported in the June issue 
at page 632. 


Compensation — Commission on In- 
surance Placed on Trust Property 
Credited to Trust 


Nebraska—Supreme Court 


United States National Bank v. Alexander, 4 N.W. 
(2d) 223. 


A bank as trustee under a mortgage bond 
issue acquired title to an apartment build- 
ing for the bondholders. It employed a 
rental and managing agent. It wrote in- 
surance in companies for which it was an 
agent. On final accounting, certain bond- 
holders contended that the commission of 
25% of the premiums paid should be credit- 
ed to the trust and not to the agent. 

HELD: If a trustee is “employed by an 
insurance company with which he insures 
trust property, receiving as compensation, 
a commission for placing the insurance, he 
is accountable for the commission. If he 
were allowed to keep the commission he 
would be tempted to place the insurance 
with the company which employs him, even 
though that might not be for the best in- 
terest of the beneficiary.” Restatement of 
Trusts, Sec. 170n. 

oe 
Corporate Trust — Agencies — Reg- 
istrar Directed to Transfer Shares of 

Stock to Executrix Without Tax 

Waiver 


Ontario—Supreme Court 
Re Russell, decided July 2, 1942. 


This was an application for an Order 
directing the Eastern Trust Company, reg- 
istrar and transfer agent at Toronto of Sis- 
co Gold Mines Limited, a company incorpo- 
rated under the laws of Quebec and operat- 
ing a mine in Quebec, to transfer two 
hundred shares of the mining company from 
the name of a deceased person to the name 
of his executrix. 

The share certificates on their face were 
stated to be transferable at Montreal or at 
Toronto. The decedent died domiciled in 
Ontario in November, 1939. At the date 
of death the certificates were in Ontario and 
bore the decedent’s endorsement in blank 
to transfer signed March 20, 1939. The 
executrix had applied to the trust company 
at its Toronto office for transfer of the 
shares and had produced Consents to trans- 
fer of the Succession Duty Department of 
Ontario and of the Succession Duty Depart- 
ment of the Dominion. The trust company 
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had refused to make the transfer until a 
Consent of the Succession Duty Department 
of the Province of Quebec was produced. 

HELD: An Order was made directing 
the trust company to transfer the shares in 
question without production of any release 
from the Succession Duty Department of 
Quebec. 

In his reasons for judgment his Lordship 
said: 

“There seems little doubt that there can be no 
liability to the Province of Quebec for succession 
duty. Williams v. The King, 1940 O. R. 403, re- 
cently sustained in the Privy Council. (See June 
1940 Trusts and Estates 680.) Re Thoburn, Ivey 
et al v. The King, (1939) 1 D. L. R. 631. Assum- 
ing that there is no liability for succession duty 
in the Province of Quebec, the question is can the 
transfer agent, or the company, make it a condi- 
tion of transfer that the applicant furnish a 
clearance from the Succession Duty Department 
of that Province. I think not. 

“Lest there should be any question that en- 
dorsement of the share certificates is a sine qua 
non, as seems to be suggested by the Privy Coun- 
cil in the case of Williams v. The King for some 
reason or other, I should point out that in this 
matter the certificates are so endorsed.” 


——_—_Q—___—_—. 


Distribution — Construction of Gift 
of Remainder — Date of Survivorship 
— Extent of Right of Life Tenant To 
As Much Principal as “She Shall Want 
or Desire” 


New York—Surrogate’s Court, New York County 
Matter of Hadden, N. Y. L. J. 6/1/42. 


The testator gave his residuary estate in 
trust to pay the income thereof to his moth- 
er, together with “so much of the principal 
as she shall want or desire” during her 
life, and upon her death to pay the capital 
to his brother and step-father equally and 
“in the event, however, that either of said 
persons does not survive my mother, then 
the whole to the one surviving.” The tes- 
tator’s brother and step-father both sur- 
vived him but both predeceased his mother. 
(1) It was argued in behalf of the mother 
that the vesting of the remainder in the 
testator’s brother and step-father was con- 
tingent on their surviving the life tenant 
and since neither survived her, she was en- 
titled to the remainder as sole distributee 
of her son in intestacy. (2) The life ten- 
ant also requested the delivery to her of 
the entire capital of the trust fund (of over 
$700,000) on the ground that since the trus- 
tee was directed to pay her as much of the 
capital “as she shall want or desire” the 
testator intended to give her an unlimited 
right to withdraw capital even to the ex- 
tent of withdrawing it all. 
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HELD: (1) The remainder vested abso- 
lutely in the testator’s brother and step- 
father, subject to divestment in favor of 
the survivor of such two persons if either 
predeceased the life tenant. Since the 
brother died first, upon his death the re- 
mainder vested in the step-father as sur- 
vivor. The language considered did not re- 
fer to survivorship of the life tenant. 

(2) The testator did not contemplate a 
complete destruction of the trust in author- 
izing the trustee to give the life tenant 
capital. There was some “reasonable” lim- 
itation upon the amount of capital which 
the life tenant could have and a hearing 
was ordered to determine the amount which 
she might in good faith want or desire for 
her use, comfort, benefit or support. 


ee 


Distribution — Corporate Property 
Subject to Testator’s Intention — Pro- 
hibition Against Remarriage Valid 


New Jersey—Court of Chancery 
Latorraca v. Latorraca, 132 N. J. Eq. 40. 


The will of the decedent, drawn by him 
without help of counsel, contained a num- 
ber of directions demanding construction. 
After listing certain property which he 
owned, the testator enumerated certain 
specific instructions regarding his wholesale 
grocery business. Subsequent to the exe- 
cution of his will, legal title of the busi- 
ness was transferred from the decedent’s 
sole ownership to a corporation, of which 
he became sole owner. 

Among other things, the decedent’s will, 
in setting forth the share of the estate 
which was to devolve to his wife, provided 
the following: 


“My wife Ofelia, in order to be entitled to her 
share or shares set forth for her in this will, 
must never remarry. She must never live with 
her mother, her sister, her brothers, her grand- 
parents or with any of her other relatives in my 
family home, not even for a single night, nor 
ean she lead a dishonorable and dishonored life.” 


Along with several other questions, the 
Court was confronted with problems of the 
executor’s rights pertaining to the assets to 
which the corporation had legal title, and 
whether or not the prohibition concerning 
remarriage was contrary to public policy. 

HELD: Transfer by the decedent of the 
property which he owned to the corpora- 
tion, did not render the executor incapable 
to carry out the testator’s directions re- 
specting the business, in view of the fact 
that the testator owned the corporation at 
the time of his death. There was nothing 
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to indicate a change in the testamentary 
intention of the decedent regarding his busi- 
ness enterprises. Accordingly, the execu- 
tor will be instructed to fulfill the provisions 
of the will insofar as the business is con- 
cerned, in the same manner as if the cor- 
poration had never been formed. 

“The general rule is, that a condition in 
restraint of marriage in general, or of mar- 
riage to any person whatever is void, and 
the devise or bequest takes effect. But 
anyone may limit a gift to his wife to her 
widowhood, or may annex a condition that 
it shall go over on her marriage; this is a 
well-established exception to the rule.’ 
Graydon v. Graydon, 23 N. J. Eq. 224; 25 
N. J. Eq. 561. See also, Mann v. Jackson 
(Me.), 24 Atl. Rep. 886.” It is to be noted 
that the decedent did not forbid his wife to 
visit or entertain her family. It merely 
prohibited her from allowing them to live 
at her home. 


a 


Individual and Corporate Fiduciary — 


Right Under New Probate Act As 
Between Two Persons of Same Class 
to Nominate Administrator 


Illinois—Appellate Court 
In re Estate of Marco, 314 Ill. App. 560. 


Decedent died intestate in 1941, leaving 
surviving him as heirs at law, a brother and 
sister who were residents of Illinois; nieces 
who were residents; and a sister, nephews 
and nieces who were non-residents. No 
question was raised as to the rights of the 
non-residents to nominate the administrator. 
The brother relinquished his right to admin- 
ister and nominated a stranger. The resident 
sister petitioned for letters to be issued 
to herself. Prior to the new Probate Act, 
brothers and their nominees were in a class 
ahead of sisters and their nominees. The 
new Probate Act puts them in the same class. 


Curb Excessive Fees 


The Federal government has moved to 
stop “excessive and exorbitant fees charged 
by lawyers handling insurance benefit col- 
lections for the families of seamen killed in 
enemy attacks on shipping. Surrogates 
James A, Delehanty of New York County, 
have announced that in response to a Fed- 
eral request they have adopted a new rule 
forbidding lawyers, except in unusual cases, 
to charge more than $100, or about 2 per 
cent, for collecting seamen’s insurance. 
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HELD: The new act does not change the 
rule under the prior act, to the effect that 
all members of a class must agree before 
a stranger to the class can be appointed 
administrator on the nomination of one 
member of the class. Section 97 still re- 
quires nomination by all the members of 
the eligible class in order to have a stranger 
appointed. Thus the Probate Court acted 
properly in appointing the sister as ad- 
ministrator rather than the nominee of the 
brother. 


- Derr» 


i 


Insurance Trusts — Life — Deed of 
Trust Held Testamentary—Proceeds 
Payable to Executor and Subject to 
Claims of Creditors 


Pennsylvania—Supreme Court 
Kenin’s Trust Estate, 343 Pa. 549. 


By deed of trust dated April 12, 1929, 
Kenin assigned to trustee certain policies 
of insurance on his life, totalling in their 
face amounts $100,000, “in trust to collect 
the proceeds of the said policies upon ma- 
turity and pay over the same unto the Trus- 
tees named in the last Will and Testament 
of the Settlor to be thereafter held by them 
under the same uses and trusts and with 
like distribution as in said Will set forth 
with reference to the residuary estate of 
the Settlor.” By his will of the same date 
Kenin bequeathed his residuary estate in 
trust for the benefit of his wife and his de- 
scendants (with a gift to charity if there 
was an ultimate failure of issue). 

Two questions arising from this record 
were the following: 

(1) Should the proceeds of these insur- 
ance policies be paid to the executors of the 
estate of the deceased settlor on the ground 
that the deed of trust is testamentary in 
character ? 


eA Virginia institu- 
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(2) Is the case ruled by the provisions of 
the Uniform Fraudulent Conveyance Act of 
May 21, 1921, P.L. 1045 (40 P.S. 517)? The 
court below answered both of these ques- 
tions in the affirmative. 

The conclusion of the Auditor, which was 
sustained by the court below, was that the 
disposition which Kenin made of the pro- 
ceeds of his policies of life insurance was a 
testamentary disposition, and that such pro- 
ceeds were assets of his estate which should 
have been paid over to the executors of his 
will and become subject to the claims of his 
creditors. 

In sustaining the auditor and the court 
below, the Supreme Court in an opinion by 
Mr. Justice Maxey, said: 


“Between the date of the will and the maker’s 
death, fifty days later, it was within the power 
of Kenin to change the beneficiaries of the insur- 
ance policies by changing his will. It was also 
possible for him to revoke or physically destroy 
that will, without making another, and so die 
intestate. In the latter event, the trustee could 
have collected the proceeds of the policies only 
for the Administrator of Kenin’s estate. It fol- 
lows that what Kenin did on April 12, 1929, in 
respect to his insurance policies did not bring 
‘the net amounts payable under those policies 
within the exemption against the claims of cred- 
itors and in favor of the wife or children or de- 
pendent relative of’ the insured provided for in 
the Act of June 28, 1923, P. L. 884. The Aud- 
itor pertinently points out that ‘the only duty 
which the Trustee named in the deed of April 
12th had was to collect the proceeds of the in- 
surance policies and pay them over ‘to the Trus- 
tees named in the last will and testament of the 
settlor.’ The administration of the fund there- 
after was to be by the testamentary Trustees— 
unascertainable until his death—and not by the 
Trustee named in the deed.” 


The court also cited the Restatement of 
the Law of Trusts in support of its holding, 
and concluded: 

“Since the trust deed was testamentary in char- 
acter the proceeds of the five listed insurance 
policies should have been paid to the executors 


and trustee under the will of Nucom Kenin, to be 


administered primarily for the benefit of his 


creditors.”’ 


(The court noted that “no case exactly 
like this has ever been adjudicated by this 
court.”’) 

——_—__—_—0 


S. C. Adopts Bar-Trust 
Company Statement 


A joint conference group of the South 
Carolina State Bar Association and Bank- 
ers Association has adopted the National 
Conference Group Statement of Policies 
governing the relations between trust insti- 
tutions and the Bar. Ohio has _ acted 
similarly (see May issue, page 475). 
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Investment Powers — Right of Trus- 
tee to Retain Stock of Decedent— 
Duty to Sell Non-Legals—Definition 
of Reasonable Time—Where Securi- 
ties Could Have Been Sold Above In- 
ventory Value Within Year—Effect of 
Prior Adjudication 


Pennsylvania—Supreme Court 


Lewis Estate, January Term, 1942, No. 80, de- 
cided May 18, 1942. Affirming the Orphans’ Court 
of Philadelphia County. 


This case was in a large degree a corol- 
lary of the Supreme Court’s opinion ren- 
dered eleven months prior thereto in Cas- 
ani’s Est., 342 Pa. 468 (July 1941 Trusts 
and Estates 65). 


While the facts differed, the question in- 
volved in both cases was the right of a fidu- 
ciary in the absence of express authority in 
the Will to retain, as long as his judgment 
deemed it wise to do so, securities not recog- 
nized as legal investments for trust funds, 
and the corollary thereto of what period 
should be considered as a reasonable time 
limit for the conversion of such assets. 


In general, the distinguishing features be- 
tween the two cases were that in Casani’s 
Estate, the securities involved constantly 
decreased in value and the attempt of the 
fiduciary was to avoid a loss at a sale which 
did not, in his opinion, reflect the true mar- 
ket value of the assets, while in the Lewis 
case the securities at times increased in 
value, could always have been sold at a 
price higher than their inventory value and 
a market was always available at a price 
in excess of their intrinsic value. 


One of the distinguishing features in 
Lewis Estate was that the retention of the 
stock had been tacitly approved by several 
prior adjudications of the court when no 
party in interest objected. The court held 
that this did not bar the ultimate remain- 
dermen who had not expressly had notice 
of the more recent retention or affirmative- 
ly approved thereof. 

Mr. Justice Patterson, who delivered the 
opinion in Lewis Estate, in affirming the 
conclusions reached by the court below, 
stated generally the rules which govern 
fiduciaries in dealing with such situations, 
remarking that what constitutes a reason- 
able time for conversion of non-legal se- 
curities necessarily varies with the circum- 
stances, and therefore precedents are of lit- 
tle value. 


After outlining the facts as they existed 
in the administration of the Lewis trust, 
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he adopts as the opinion of the court the 
position of the appellees that “nowhere in 
the record are there facts which justify” 
the conclusion that the retention of the 
stock was in the interest of the trust. 


Succinctly stated, this is by reason of the 
combination of facts that during the year 
allowed by the court below for conversion 
there was no time when the stock could not 
have readily been sold at a price substan- 
tially above either the book or inventory 
value, while in Casani’s Est., 342 Pa. 468, as 
he says: 


“it was apparent at no time in the testimony 
‘that the retention by the trustee was by way of 
speculation or to hold on in order to receive a 
better price than the securities were reasonably 
worth’, and a sale would have resulted in ‘an 
unreasonable sacrifice in respect of both principal 
and income’, whereas the record in the present 
case shows just the opposite.”’ 


The Supreme Court definitely repudiated 
the theory that any number of prior adjudi- 
cations tacitly approving retention relieved 
the fiduciary from a subsequent claim for 
surcharge as against remaindermen who, 
having notice of the former retention yet 
never affirmatively approving of the unau- 
thorized securities, received any benefits 
therefrom and were not affirmatively 
shown to have been aware of their con- 
tinued presence in the trust during the pe- 
riod covered by the accounting which was 
before the court. 

It would now appear to be clear that in 
cases of this nature conversion is manda- 
tory as being based upon the combination 
of a ready market, an available price in ex- 
cess of inventory or acquisition value, and 
the non-existence of any exceptional cir- 
cumstances as distinguished from the old 
rule, or at least the appellants’ conception 
thereof, that is, merely the necessity of the 
fiduciary to show 


“that his retention of the securities in question 
represents, not a mere lack of attention, but the 
honest exercise of judgment based on actual con- 
sideration of existing conditions; in other words, 
he is expected to be ordinarily watchful and to 
exercise normally good judgment.” (Taylor’s Est., 
277 Pa. 518, 528; Coggins’ App., 3 Walker, 426.) 


0 


Rights of Successor Trust Company 


A recent New Jersey statute (Laws 1942, 
Ch. 230) provides for the substitution, as 
fiduciary, of a successor trust company 
organized to carry on the business of a 
liquidating bank. Previously, the law pro- 
vided only for the continuing of the bank- 
ing business. 
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Life Tenant and Remainderman — 
Against What Fund Are Current Ex- 
penses and Expenses of Litigation 
Chargeable 


California—District Court of Appeal 
Estate of Lair, 52 A. C. A. 256 (May 25, 1942). 


HELD: (1) Current expenses of a trust, 
including compensation of trustee and his 
attorney, payable out of income. Expenses 
of litigation generally payable out of corpus. 


(2) Services rendered in closing trust 
and distributing the property are performed 
for benefit of remaindermen, and compensa- 
tion for such services is chargeable against 
corpus. 


(3) An unfounded action against trustee 
to remove him is an action in defense of the 
trust, and it seems that expense of defend- 
ing it is a corpus charge. 


Cf. Conley v. Waite, 134 Cal. App. 505, 
25 P. 2d 496, where it is stated that when 
an unfounded suit is brought against trus- 
tee by beneficiary, attorneys’ fees may be 
made a charge against interest of party 
causing the litigation. 
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Life Tenant and Remainderman — 
Disposition of Cash Dividends Re- 
ceived on Cumulative Preferred Stock 


New York—Surrogate’s Court, New York County 
Matter of George T. Bliss, N. Y. L. J., 7/8/42. 


Cash dividends received on 6% cumula- 
tive preferred stock of Commonwealth and 
Southern Corporation were 

HELD to belong entirely to income. The 
Surrogate observed that there is no appor- 
tionment on the purchase or sale by a trus- 
tee of preferred shares upon which unpaid 
dividends have accumulated, Restatement, 
Trusts, subd. q, Sec. 236, and that in Mat- 
ter of Lander, 162 Misc. 201, the proceeds 
of sale of preferred stock were determined 
to be entirely principal, although at the 
date of sale there were undeclared accumu- 
lated dividends. 


Cf. Fisher’s Estate, infra. 


es Oe 


Life Tenant and Remainderman — 
Disposition of Dividends When Life 
Beneficiary Dies After Declaration But 
Before Record Date 


New York—Surrogate’s Court, New York County 
Matter of Bashford, N. Y. L. J., 7/1/42. 


Arriving at the same result as in Matter 
of Robb, 178 Misc. 240, reported in March 
1942 Trusts and Estates, 333, it was 


HELD that since the life beneficiary died 
before the record date, her estate was not 
entitled to any portion of the dividends; the 
dividends belong entirely to the remainder- 
men who were the beneficial owners of the 
shares on the record date, when the divi- 
dends vested in the shareholders. 


a 


Life Tenant and Remainderman — 
Preferred Stock Apportionment on 
Corporate Reorganization 


Pennsylvania—Supreme Court 
Fisher’s Estate, 344 Pa. 607, 26 A. 2d, 192. 


Among the assets of the decedent at the 
time of her death on February 17, 1938, 
were 97 shares of the 7% Cumulative Pre- 
ferred Stock of the Crucible Steel Company 
of America. On July 1, 1940, the company 
was in arrears in dividends in the amount 
of $40.75 per share on its outstanding pre- 
ferred stock. By reason of the merger of 
the company with its principal subsidiary, 
the Pittsburgh Crucible Steel Company, 


TRUSTS and ESTATES—July 1942 


each holder of preferred stock received 1.4 
of the preferred stock in the new company, 
or in this case 135.8 shares. The par value 
of each of the 97 shares in the old and in 
the continuing corporation was $100. The 
court below was called to pass upon the 
claim of a succeeding life tenant to receive 
as such life tenant the additional 38.8 shares 
on the ground that they should be consid- 
ered as income rather than an accretion to 
principal. The court below assigned the 
whole sum to corpus. 


On approaching the question, Mr. Justice 
Parker noted that: “A new question is pre- 
sented as the cases of apportionment here- 
tofore decided by this court have been con- 
cerned exclusively with common stock.” 


HELD: 
corporate 
shares as income. 


Reversed; life tenant at time of 
distribution awarded the 38.8 
The court said: 


“| . the life tenant . . . should receive some 
share of the proceeds of the sale of this stock. 
There is no difficulty in the way of doing justice 
to life tenant and remaindermen without any de- 
parture from the principles declared in our pre- 
vious apportionment cases. It is only required 
that we take into account the essential differences 
in the rights of preferred and common stockhold- 
ers in a corporation and the conditions of the 
merger involved... 

“We must distinguish between the rights and 
duties of the stockholders with relation to the 
corporate entity and the respective rights of life 
tenants and remaindermen. So considering the 
matter, the common stockholders procured avail- 
able values by rearrangement of the capital struc- 
ture of the corporation, all by proceedings legally 
conducted. This was a matter of corporation law. 
They then transferred those values to the pre- 
ferred stockholders in discharge of rights which 
such stockholders had to receive dividends. In 
fact, in that manner the payment of dividends to 
such preferred stockholders was merely antici- 
pated. As between life tenant and remaindermen 
the additional stock was in fact given in dis- 
charge of dividends and must be so treated. . . 

“It is clear that the sale of the Crucible stock 
furnished the occasion for an apportionment and 
that the life tenant is entitled to participate in 
the proceeds received from the sale of this stock.” 


In determining as between successive life 
tenants who should be entitled to the 38.8 
shares, the court found that: “The intact 
value of cumulative preferred shares will 
ordinarily, therefore, be the par value, if 
the capital is not impaired,” and adopted 
as preferable the view expressed in Restate- 
ment of Trusts, Sec. 236, Comment (0), to 
the effect that: 


“accumulated dividends on preferred shares paid 
during the period of the trust are ordinary divi- 
dends and beleng to the life tenant during whose 
life they are declared whether or not ‘paid out 
of earnings of the corporation accruing during the 
period of the trust or prior thereto.’ ” 
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Powers — Limitations — Partial Re- 
vocation of Trust Through Waiver of 
Required Formalities 


Missouri—St. Louis Court of Appeals 


St. Louis Union Trust Co. v. Dudley et al., 162 


S.W. (2d) 290. 


This was an action by a corporate suc- 
cessor co-trustee of an intervivos trust 
against the surviving individual co-trustee, 
as such, and individually, and the two others 
who were the beneficiaries of two policies of 
insurance on the life of the grantor, which 
policies were originally part of the trust 
res, to recover from the defendants the 
proceeds of the policies which had been col- 
lected by the defendants upon the death of 
the insured-grantor. 


The policies in question were at all times 
payable to the defendants, the grantor-in- 
sured’s brother (a _ co-trustee with the 
grantor during his lifetime and thereafter 
with plaintiff) and his two sisters, and were 
originally in the possession of the grantor 
as a co-trustee, and were listed as assets of 
the trust on the schedule which was at- 
tached to the trust indenture at the time 
it was executed. 


Section 7 of the Trust Indenture read 
as follows: 

“Section 7: The Donor hereby reserves the 
right to revoke and vacate this trust in whole or 
in part, or to withdraw any of the said funds, 
securities or property from its operation at any 
time during his life, upon his written notice to 
the Trustees, and upon the receipt of any such 
notice by the Trustees revoking or vacating this 
trust or requesting the withdrawal of any of the 
said funds, securities or property, this trust as to 
such funds, securities or property, shall stand re- 
voked and vacated and the same shall be delivered 
unto the Donor free from this trust.” 


Provisions in Section 7 as to notice of 
revocation were not complied with. 

From a judgment for the defendants, the 
plaintiff appealed and the appellate court 
held that this listing and delivery of pos- 
session of the policies was sufficient assign- 
ment of them between the insured and the 
beneficiaries and that the assignee, co- 
trustee, thereby had a better right to the 
policies than did the beneficiaries, even 
though no notice of the assignment of the 
policies was given to the insurance com- 
pany. 

The Court stated that the question was 
whether or not the policies had ever been 
withdrawn from the trust so as to entitle 
the beneficiaries to prevail over the co- 
trustees. The Court concluded that the 
grantor-insured had intended to revoke the 
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trust as to the two policies and that in that 
connection “he waived the absurdity of any 
written notice from himself as Donor ad- 
dressed to himself as trustee.” The Court 
found that the co-trustee (the grantor’s 
brother) had likewise waived the formali- 
ties required by Section 7, saying: 


“***Practically speaking, therefore, the brother 
was the only person to be concerned with whether 
he was given notice in writing. But if he had 
been given a notice in writing, what would he 
have done with it? There was no requirement 
that it be preserved or filed with the trust inden- 
ture, nor that any beneficiary or successor co- 
trustee be informed of it. The result would sim- 
ply have been to require him to accede to the de- 
ceased’s intention; and since the exercise of the 
deceased’s power of revocation was something he 
could not prevent even if he had so desired, he 
was entitled, as he did, to waive the provision for 
written notice and thus evidence his assent which 
he was powerless to withhold.”’ 


Judgment was affirmed for the defend- 
ants, beneficiaries of the insurance policies. 


eS 


Powers — Successor Fiduciary — 
Court’s Control Over Appointment of 
Successor Corporate Trustee 


New York—Supreme Court, New York Co. 
Sp. T. III 


Guaranty Trust Co. of New York v. Mackey, 


N. Y. L. J., 7/10/42. 


The life beneficiary under an inter vivos 
trust was authorized to remove the trustee 
and to appoint a successor trustee, who had 
to be a responsible bank or trust company, 
organized under the laws of the state or 
country of which the beneficiary was a resi- 
dent. In exercise of such power, the bene- 
ficiary, residing in Florida, appointed Union 
Trust Company of St. Petersburg, Florida. 


HELD: Even though the beneficiary was 
empowered to make a substitution of trus- 
tee, yet the court could refuse its approval 
of such new appointment if it were of the 
opinion that the substitution would not be 
for the benefit of the trust. The Court’s 
duty was to ascertain whether the nomin- 
ated trust company was “responsible” with- 
in the requirements of the trust deed. The 
court observed that to meet such test, the 
financial stability of the appointee had to 
be considered and it had to be determined 
whether it had a personnel of ability, effi- 
ciency and integrity. The Court determined 
that Union Trust Company of St. Peters- 
burg met such requirements and according- 
ly approved its appointment. 
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Taxation — Estate — Insurance Com- 
pany Not Liable for Tax on Proceeds 
of Insurance 


U. S. Court of Appeals D. C. 
John Hancock Mutual Life Ins. Co. v. Helvering, 
decided May 11, 1942. 


Decedent, Bert Hanna, had several pol- 
icies of insurance aggregating over $40,000 
payable to named beneficiaries. Those with 
the John Hancock Mutual were payable to 
beneficiaries in monthly installments after 
decedent’s death. The executrix filed an 
estate tax return which included the insur- 
ance in excess of $40,000, but since the es- 
tate was at all times insolvent, did not pay 
the federal estate tax. 

The Commissioner of Internal Revenue, 
seeking to collect estate tax from the insur- 
ance company as a “transferee” or “trustee” 
(Code Sec. 827 (b) ), mailed a notice of 
liability to the insurance company. It ap- 
pealed to the U. S. Board of Tax Appeals, 
which in an 8 to 7 decision sustained the 
Commissioner. 

HELD: Reversed. The insurance com- 
pany was not liable for the tax either as 
a transferee or trustee. The Court in a well 
reasoned opinion says that Congress was 
aware of the special nature of insurance and 
the language used indicates that the only 
“transferee,” in the case of insurance, is 
the beneficiary of the policy. 


a 


Taxation — General — Liability For 
Property Taxes of Decedent 


Illinois—Appellate Court 
In re Estate of Muldoon, 315 Ill. 


Testator died August 22, 1929. His es- 
tate included four parcels of real property 
in Cook County. The tax books for the 
year 1928 came into the hands of the County 
Collector for collection in 1930, and those 
for 1929 came to the County Collector in 
1931. The executors paid the taxes for 
1928 and 1929 in installments, paying them 
during the period of 1930 to 1935. This 
payment was without an express order of 
the Probate Court. The executors sought 
in their account to take credit for these 
taxes. The legatees under the will of 
testator opposed, on the ground that the 
taxes were not a proper claim against the 
estate because they became due and payable 
after testator’s death. 

HELD: Section 8 of the Revenue Act 
(Smith Hud Ill. Rev. Stat. Ch. 120, Section 
287) provides that the owner of property on 


App. 109. 
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the first day of April shall be liable for the 
taxes for that year. Because of this pro- 
vision, the taxes became due and payable on 
April 1, 1928, and April 1, 1929, and not on 
the dates when the tax books were delivered 
to the County Collector for collection. As 
testator was alive on both April 1, 1928 
and April 1, 1929, the taxes were proper 
claims against his estate and the executors 
were under a duty to pay them. The credit 
in their account should be allowed. 


(J 


Taxation — Income — Whether In- 
come of Estate During Year of Distri- 
bution is Taxable to Estate or to Dis- 
tributee 


California—Supreme Court 


Malmgren v. MecColgan, 20 A. C. 454, 20 Cal. 2d 
—— (June 9, 1942). 


Caswell’s estate was distributed Novem- 
ber 3, 1937, residue going to his wife and 
daughter. No amount was distributed as 
income, and estate and inheritance taxes 
had been paid from income in 1937. Execu- 
trix returned 1937 income as taxable to 
estate. Commissioner rejected return and 
assessed tax to wife and daughter. These 
perties, after payment, brought this suit 
to recover the tax. Judgement for plain- 
tiffs reversed. 

HELD: Under Section 12 (d) (3), Cali- 
fornia Personal Income Tax Act (identical 
with Section 162 (c), I.R.C.), that the estate 
having been closed and distributed during 
the taxable year 1937, its income for, and 
received during that year was paid or 
credited to the legatees during that taxable 
year and that therefore the legatees, not the 
estate, were liable for the tax. 

NOTE: This case settles, as far as the 
California income tax is concerned, a ques- 
tion which is still doubtful under the Fed- 
eral act. Durkheimer, 41 B.T.A. 585 
(1940), in which the Commissioner non- 
acquiesced but did not appeal, arrived at 
opposite result on ground that I.R.C. 162 
(c) applies only where the income has been 
paid or credited to the legatee during, not 
at the end of, the period of administration. 
Malmgren case disapproves of Durkheimer 
case. The latter was followed in Wilcox 
(Mabel I.), 43 B.T.A. 931 (1941; nonacq.), 
now on appeal, C.C.A. 9. 

The court is apparently willing to rest its 
decision upon Sec. 12 (d) (3), pointing out, 
however, that there is a difference between 
Sec. 162 (b), I.R.C., and corresponding pro- 
visions of state act, Sec. 12 (d) (2), the 
latter providing that income is regarded as 
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distributable (and therefore taxable to dis- 
tributee) if there is income out of which 
distribution may be made, regardless of 
fact that the trust provides that distribu- 
tion may be made out of corpus. 

Construing Federal act, it has been held 
that the estate, not the distributee of in- 
come, pays the tax where no part of proper- 
ty distributed is identifiable as income, 
Bank of California National Association 
(Anderson Estate) v. Commissioner, 126 F. 
2d 46 (C.C.A. 9). And see County Nation- 
al Bank and Trust Co. v. Helvering, 122 
F. 2d 29 (App. D.C.), where part of the dis- 
tribution made was conceded to be income. 

In Malmgren case, court regards unident- 
ifiability of income as such upon distribution 
as unimportant. It is sufficient that in- 
come has been received and augments distri- 
bution actually made. 

ee 


Wills — Probate — Liability of Cus- 
todian of Will For Not Ascertaining 
Death of Testator 


New York—Court of Appeals 
Scholen v. Guaranty Trust Co. of N. Y., decided 
June 4, 1942. 


In 1927, a will was placed in the custody 
of a trust company which was named as 
the executor thereof. The testator died 
in 1933 and his estate was administered as 
an intestate estate; the administrator’s ac- 
counts were judicially settled in 1935 and 
distribution was made accordingly. In 
1937, the trust company deposited the will 
in the Surrogate’s Court, with a renuncia- 
tion of the executorship and the will was 
probated. The administrator c.t.a. brought 
an action to recover damages from the 
trust company alleged to have been sus- 
tained by him as such “and/or the lega- 
tees” by reason of the trust company’s fail- 
ure to ascertain the death of the testator 
and to promptly file the will. For reasons 
indicated in the note on this case in Sept. 
1941 Trusts and Estates 334, the complaint 
was dismissed. 


The Court of Appeals held that as to 
the first cause of action [which dealt with 
the extent of the trust company’s duties 
arising out of its mere custodianship] the 
complaint was properly dismissed. The al- 
legations of the second cause of action, 
[which were assumed to be established facts 
by virtue of the motion to dismiss] were 
that the trust company represented to the 
testator that in the performance of its 
duties it maintained a Central Control Di- 
vision which checked obituary notices, news- 
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papers, Board of Health and Surrogate’s 
Court records and similar sources of infor- 
mation regarding the death of makers of 
wills in its custody, that it reviewed wills 
in its custody, and that at least once a year 
made inquiry as to whether the makers of 
such wills were alive or deceased. As to 
such second cause of action, the Court of 
Appeals said that there was presented a 
question of fact as to whether such repre- 
sentations were really made, and therefore, 
unanimously 

HELD: that the motion to dismiss the 
second cause of action should be denied. 
The Court expressly declared that it did not 
pass upon the question of damages, if in- 
deed any dereliction of duty occurred. 

2 

Wills — Probate — Forfeiture of 

Legacy for Contest—Will Contested 

by Guardian Ad Litem 


Massachusetts—Supreme Judicial Court 


Old Colony Trust Co. v. Wolfman, 1942 A. S. 989; 
May 29, 1942. 


The will contained a clause forfeiting any 
legacy if the legatee contested the will. 
Testator’s only child was a minor daughter, 
and she received a one-eighth share in the 
income of a residuary trust for her life, 
with a remainder to her issue. A guardian 
ad litem was appointed to represent her 
and he contested the will. The court up- 
held the will, and the question was as to the 
forfeiture clause. 

HELD: A provision forfeiting the inter- 
est of a beneficiary who contests a will is 
valid. In this case the guardian ad litem 
acted for her and his action was conclusive 
that she contested the will. Hence her leg- 
acy was forfeited. As he did not represent 
her issue, there was no forfeiture of the 
remainder interests which vested in her is- 
sue. 

a | 
Pamphlet on Multiple 
Taxation Decision 


The recent Supreme Court decision in 
Utah v. Aldrich, opening wide the door to 
multiple taxation of intangibles in de- 
cedents’ estates, is analyzed in a pamphlet 
put out by Prentice-Hall, Inc., of New York 
City. Effects on estate and investment 
plans are discussed in detail, and sugges- 
tions offered. A table shows the status of 
the various States with respect to taxing 
intangibles of non-residents. The text of 
the decision is set forth in full. 

Copies of the analysis may be obtained 
from Walt A. Mayer at P-H. 
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